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IN THE SUPREME COURT OF INDIA
(INHERENT JURISDICTION)
CONTEMPT PETITION (C) NO. ___ OF 2024
IN
WRIT PETITION (C) NO. 880 OF 2017
IN THE MATTER OF:
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T-95, 2P FLOOR, C.L HOUSE,
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...RESPONDENT NO. 1

...RESPONDENT NO. 2

...RESPONDENT NO. 3



THE HUMBLE PETITION OF
THE PETITIONER ABOVE NAMED

MOST RESPECTFULLY SHOWETH:

1. That the Petitioner herein is filing the instant petition seeking initiation of
contempt proceedings against State Bank of India (SBI) for wilfully and
deliberately disobeying the order, dated 15.02.2024, passed by this
Hon'ble Court in W.P.(C) No. 880 of 2017 wherein this Hon'ble Court
directed SBI to submit details of contribution made to the political parties
through Electoral Bonds to the Election Commission of India (ECI) by
06.03.2024. The directions given by this Hon’ble Court in Association
for Democratic Reforms vs Union of India (2024) SCC Online SC 150
Is quoted herein below:

221. In view of our discussion above, the following directions are
iIssued:

a. The issuing bank shall herewith stop the issuance of Electoral
Bonds;

b. SBI shall submit details of the Electoral Bonds
purchased since the interim order of this Court dated 12
April 2019 till date to the ECI. The details shall include
the date of purchase of each Electoral Bond, the name of
the purchaser of the bond and the denomination of the
Electoral Bond purchased;

c. SBI shall submit the details of political parties which
have received contributions through Electoral Bonds
since the interim order of this Court dated 12 April 2019
till date to the ECI. SBI must disclose details of each
Electoral Bond encashed by political parties which shall



include the date of encashment and the denomination of
the Electoral Bond;

d. SBI shall submit the above information to the ECI within
three weeks from the date of this judgment, that is, by 6
March 2024;

e. The ECI shall publish the information shared by the SBI on
its official website within one week of the receipt of the
information, that is, by 13 March 2024; and

f. Electoral Bonds which are within the validity period of fifteen
days but that which have not been encashed by the political
party yet shall be returned by the political party or the
purchaser depending on who is in possession of the bond to
the issuing bank. The issuing bank, upon the return of the
valid bond, shall refund the amount to the purchaser’s
account. [Emphasis Supplied]

A copy of the Association for Democratic Reforms vs Union of India
reported as (2024) SCC Online SC 150 passed by the constitution bench
of this Hon’ble Court in WPC No. 880 of 2017 is annexed herewith as

ANNEXURE P1 (Pg. 20-146 ).

. That two days before the expiry of the stated deadline for State Bank of
India (SBI) for submitting information concerning electoral bonds to the
Election Commission of India, SBI has filed M.A. No. 486 of 2024 dated
04.03.2024 in W.P.C No. 880 of 2017 seeking time till 30.06.2024 to
comply with directions passed in para 221 (b), (c) and (d) of the judgment
dated 15.02.2024. It is submitted that the said application is mala fide and
demonstrates a wilful and deliberate disobedience & defiance of the

judgement passed by the Constitution Bench of this Hon’ble Court. It is



further a clear attempt to undermine the authority of this Hon’ble Court.
The relevant part of MA No. 486 of 2024 filed by Chairman, SBI is quoted

herein below:

10. It is submitted that donor details were kept in a sealed cover
at the designated branches and all such sealed covers were
deposited in the Main Branch of the Applicant bank, which is
located in Mumbai.

11. On the other end, each political party was required to
maintain a designated account in any of the 29 authorised
Branches. It was only in this account that electoral bonds
received by that party could be deposited and redeemed. At the
time of redemption, the original bond, the pay-in slip would be
stored in a sealed cover and sent to the SBI Mumbai Main
Branch.

12. It can thus be noted that both sets of information’s were
being stored independently of each other. Thus, to re-match
them would be a task requiring significant amount of effort. In
order to make available donor information, the date of issue of
each bond will have to be checked, and matched against the
date of purchase by a particular donor. This exercise would only
deal with the first silo of information. These Bonds were
redeemed by the Political Parties in their designated Bank
accounts. Accordingly this information would then have to be
matched against the bond redemption information that makes up
the second silo.

13. It is submitted that the retrieval of information from each silo
and the procedure of matching the information of one silo to that
of the other would be a time consuming exercise. The details are
stored separately, some of the details such as number of Bonds,
etc. are stored digitally while the other set of details such as
name of purchaser, KYC etc., are stored physically. The purpose
of not storing all details digitally was to ensure that it cannot be
gathered easily to achieve the object of the scheme.

14. In that regard, it is further submitted that this Hon’ble Court
has directed for making public, donor information from the date
of its interim order of April 12, 2019, to the date of the judgement



l.e. 15.02.2024. In that time period, twenty-two thousand two
hundred seventeen (22,217) electoral bonds were used for
making donations to various political parties. Redeemed Bonds
were deposited to Mumbai Main Branch by the Authorised
Branches at the end of each phase in sealed envelopes.
Coupled with the fact that two different information silos existed,
this would mean that a total of forty four thousand four hundred
thirty four (44,434) information sets would have to be decoded,
compiled and compared.

A copy of MA No. 486 of 2024 filed by the State Bank of India in WP (C)

No. 880 of 2017 is annexed herewith as ANNEXURE P2 (Pg.
147-156

. It is submitted that the State Bank of India has deliberately filed the said
Application for Direction dated 04.03.2024 at the last moment in order to
ensure that the details of donor and the amount of donations are not
disclosed to the public before the upcoming Lok Sabha elections. The
said application neither discloses the progress made so far & steps taken
to comply with the judgment dated 15.02.2024, nor it shows even part-

compliance of the judgment passed by this Hon’ble Court.

Moreover, the affidavit supporting the application has neither been sworn
by the Chairman or the Managing Director of State Bank of India. It has
been sworn by a low level functionary of SBI namely one Mr. Narendra
Pratap Singh who describes himself to as Assistant General Manager

working at Corporate Centre, State Bank of India, Mumbai. It is surprising



that the name of Mr. Narendra Pratap Singh, who has signed the
affidavit, does not even figure in the list of 59 high ranking officers working
at Corporate Centre Mumbai as per SBI's website. A copy of details of
officers working at the Corporate Centre, Mumbai as per SBI website
downloaded by the petitioner on 06.03.2024 is annexed herewith as

Annexure P3 (Pg. 157-160 ).

. That SBI has the record of unique number allotted to each Electoral Bond
and the KYC details of its purchaser. That the requirement of the KYC is
mentioned in Section 4 of the EB scheme itself, therefore, the SBI is well
aware of the identity of purchasers of each Electoral Bond. The relevant
clause of the scheme is quoted herein below:
4.Applicability of Know Your Customer Norms.-
(1)The extant instructions issued by the Reserve Bank of India
regarding Know Your Customer norms of a bank’s customer shall
apply for buyers of the bonds.
(2) The authorised bank may call for any additional Know Your
Customer documents, if it deems necessary.

A copy of Electoral Bond Scheme, 2018 dated 02.01.2018 is annexed

herewith as ANNEXURE P4 (Pg. 161-166

. As per clause 7 of the Scheme, information furnished by the buyer can be
disclosed when demanded by a competent court. As per Clause 12 (4) of
the Scheme, Electoral Bonds have to be encashed within fifteen days

failing which the amount of bonds not encashed are to be deposited by



the bank to the PM relief Fund. Thus, it is inconceivable that SBI does not

have the recorded information readily available within its data base.

7. Procedure for making application for purchase of bonds.—
(1) Every buyer desirous of purchasing bond can apply with a

physical or through online application in the format specified
in Annexure Il to this notification.

(2) Every application shall contain particulars as per the format in
Annexure-Il and shall be accompanied with the specified
documents.

(3) On receipt of an application, the issuing branch shall issue
the requisite bond, if all the requirements are fulfilled.

(4) The information furnished by the buyer shall be treated
confidential by the authorised bank and shall not be
disclosed to any authority for any purposes, except when
demanded by a competent court or upon registration of
criminal case by any law enforcement agency.

(5) A non-Know Your Customer compliant application or an
application not meeting the requirements of the scheme shall
be rejected.

(6) The bond shall be issued to the buyer on non-refundable
basis.

12. Encashment of the bond.-
(1) The bond can be encashed only by an eligible political party

by depositing the same in their designated bank account.

(2) The amount of bonds not encashed within the validity
period of fifteen days shall be deposited by the authorised
bank to the Prime Minister Relief Fund.

7. Furthermore, Union of India in its affidavit dated 15.03.2019 stated that
the scheme envisages building a transparent system of acquiring bonds
with validated KYC and on audit trail. It is further admitted by UOI that

KYC documents, PAN, details of identity, address in full of the donor are



recorded by the SBI. A copy of the affidavit dated 15.03.2019 filed by
Union of India in WPC No. 880 of 2017 is annexed herewith as

ANNEXURE P5 (Pg. 167-189

It is submitted that the electoral bonds are completely traceable which is
evident from the fact that SBI maintains a secret number-based record of
donors who buy bonds, and the political parties they donate to. The same
has been observed in article dated 20.11.2019 of Huffpost titled Electoral
Bonds Are Traceable: Documents Nail Govt Lie On Anonymity. The

relevant part is quoted herein below:

Anonymity Farce

When the electoral bond scheme was first announced in Finance
Minister Jaitley’s budget day speech on February 1, 2017, the
government had no idea how these bonds would actually work.

It conducted perfunctory consultations with the Reserve Bank of
India, the Election Commission of India and opposition parties,
but disregarded their suggestions.

A year later, in January 2018, internal file notings of the finance
ministry show, it drew up a basic conceptual framework for the
bonds and then held consultations with SBI to figure out how to
run the scheme.

In a meeting with the finance ministry on January 16, 2018, SBI
explained these bonds would necessarily need serial numbers
to identify the buyers and recipients of these financial
instruments.

“Electoral bonds will not bear the name of the buyer or payee,
but will necessarily need a serial number,” bank officials said at
the finance ministry meeting, according to internal notes of the
ministry.



Without the serial numbers, the bank explained, there would
be no audit trail available for internal control and
reconciliation of the bonds by the bank. If courts and law
enforcement agencies asked SBI for details on the
purchaser of the bonds, the bank would have no answer.
Without unique identifiers, the bonds could be forged, and
accounting for them would be impossible.

Yet, the serial numbers intended to ensure the integrity of
electoral bonds would also mean that the SBI would have
absolute clarity on the path taken by these bonds — from an
individual or corporate account from which they were purchased,
to the account in which they were eventually deposited.

The donor would be granted anonymity from the public, but not
from the SBI. Records show the finance ministry agreed with the
SBI.

“‘Bank (SBI) may be allowed to put a serial number on the bonds
to avoid these complications for the banks and also for the
scheme,” senior officials of the Finance Ministry said in their
internal notings. “However, the bank may be advised to keep
information highly confidential to prevent its leaking in any way.”

A copy of the article dated 20.11.2019 published in Huffpost titled
Electoral Bonds Are Traceable: Documents Nail Govt Lie On Anonymity

is annexed herewith as ANNEXURE P6 (Pg. 190-206 ).

As per experts on the said software, since each electoral bond has a
unique number, a simply query on the database can generate a report in
a particular format which does not require any manual verification. That
sealed envelopes are only physical instruments like a cheque, the actual
transaction of the cheque being deposited is in the database that can be

easily extracted by generating a software query. As per SBl's own

10



10.

11.

website, SBI has 2,60,000 employees, 22,500 worldwide branches
administered by a headquarters, 17 local head offices, 101 zonal offices
and 208 foreign offices in 36 countries. It is hard to believe that SBI is not

able to gather information which SBI has itself recorded.

Furthermore, as per RTI dated 25.06.2018 filed by Commodore Batra for
management of EBs, SBlI had spent Rs 60,43,005 on IT system
development, operational cost was Rs 89,72,338 and net cost for floating
of EBs was Rs 1,50,15,338. This implies that a well-functioning IT system
Is already in place with respect to management of sale and redemption of
electoral bonds. A copy of RTI reply dated 25.06.2018 received by
Commodore Batra regarding management of EBs is annexed herewith as

ANNEXURE P7 (Pg. _207-208 ).

It is pertinent to note that as per information received through RTI, in 30
phases of Electoral Bonds sale, only 19 out of 29 SBI Authorised
Branches sold Electoral Bonds and 14 SBI Branches encashed Electoral
Bonds. The data available as on January, 2024 further shows that only
25 Political Parties had opened their account and are eligible for
encashing Electoral Bonds.Therefore, compiling of this information

should not be difficult as the system is already in place.

11



12.

13.

It is mandatory that SBI furnishes all information relating to electoral
bonds within stipulated timeframe given by this Hon’ble Court as voters
will not be able to exercise their informed opinion properly during Lok
Sabha 2024 if complete information about EBs is not shared with them.
Any form of anonymity in the political parties’ finances goes against the
essence of participatory democracy and People’s Right to Know
enshrined under Article 19(1)(a) of the Indian Constitution. Availability of
information about EBs will give voters a chance to truly inspect, express
and decide their choices. This defiant approach of the SBI towards
citizen’s ‘Right to know’ about huge sums of money received by parties
through Electoral bonds and corporates in a non-transparent and
unaccountable manner is reprehensible and betrays its clear motive to
stifle citizen’s voice and right to audit actions of the political class, and
therefore it should be held as serious breach of contempt by this Hon’ble

court.

As per the information available in the public domain through the audit
reports of political parties, 20 recognised political parties (out of approx.
55-63 recognised parties eligible for receiving electoral bonds during the
operation of the Scheme) have received electoral bonds from FY 2019-
20 to FY 2022-23 (the period for which SBI has to compile this data).

These 20 parties in total declared bonds worth Rs 9227.46321 cr. It

12



should not take SBI more than a few days to compile information for 20

political parties.

14. The admittedly the total number of Electoral Bonds sold so far from

from FY 2019-20 to FY 2022-23 are 22,217. Itis only 22,217 bonds which

SBI has to compile and share with ECI. It is already established that most

of these bonds are in the denomination of 1 crore and above. Between

March 2018 to January 2024, 15,631 electoral bonds worth Rs 15,631 cr

were purchased in the denomination of Rs 1 crore, which is more than

94% of the total bonds sold during all thirty phases. The Supreme Court

ordered the SBI to compile this data from April 12, 2019 onwards (as per

the interim order) up to February 15, 2024 (date of judgment). Given that

most bonds are purchased in the highest denomination of Rs 1 cr (13,109

of the 22,217 bonds) and not smaller denominations, the extension

requested by the SBI is mala fide.

13

EBs Sold by Numbers (April 2019 to January 2024)

One Ten One Ten One Total
Phase Thousand | Thousand | Lakh Lakhs | Crore Amount

(OT) (TT) (OT) Sold
Phase IX 2 11 696 1914 2058 4681
Phase X 19 6 35 339 788 1187
Phase XI 0 0 18 42 41 101
Phase XIlI 0 10 152 154 215 531
Phase XIlI 0 0 27 34 78 139
Phase XIV 1 0 9 32 279 321
Phase XV 0 10 29 78 34 151
Phase XVI 2 0 64 237 671 974
Phase XVII 0 13 90 236 126 465
Phase XVIII 5 29 241 189 593 1057
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Phase XIX 1 10 365 536 1156 2068
Phase XX 0 37 55 79 640 811
Phase XXI 5 0 10 84 381 480
Phase XXII 0 0 25 190 526 741
Phase XXIlI 30 27 143 88 666 954
Phase XXIV 0 0 0 31 229 260
Phase XXV 6 2 46 83 300 437
Phase XXVI 0 10 69 468 923 1470
Phase XXVII 2 0 220 376 773 1371
Phase XXVIII 57 55 302 503 1095 2012
Phase XXIX 0 1 23 88 997 1109
Phase XXX 3 0 40 314 540 897
Total 133 221 2659 6095 13109 22217

15. Therefore, it is submitted that the SBI has wilfully and deliberately

disobeyed the judgment passed by the Constitution Bench of this Hon’ble

Court, and the same not only negates the right to information of the

citizens, but also wilfully undermines the authority of this Hon’ble Court.

PRAYER

It is therefore most respectfully prayed that this Hon'ble Court may be

please

d to:

a) Initiate contempt proceedings against the alleged contemnor

herein for wilful disobedience with the judgment dated 15.02.2024

passed by this Hon'ble Court in WP (C) No. 880 of 2017; and

b) Pass any other order or orders as this Hon'ble Court may deem fit

and proper in the interest of justice.
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FOR THIS ACT OF KINDNESS THE PETITIONER SHALL AS IN DUTY

BOUND EVER PRAY

Drawn by:
Neha Rathi, Kajal Giri &
Shivani Kapoor, Advs.

FILED ON: 06.03.2024
NEW DELHI

Ooasfonsl Buusfon

PRASHANT BHUSHAN
(COUNSEL FOR THE PETITIONER)



IN THE SUPREME COURT OF INDIA
(INHERENT JURISDICTION)
CONTEMPT PETITION (CIVIL) NO. OF 2024
IN
WRIT PETITION (CIVIL) NO. 880 OF 2017

IN THE MATTER OF:

Association for Democratic Reforms & Anr ...Petitioners
Versus
Dinesh Kumar Khara ...Alleged Contemnor/Respondent
AFFIDAVIT

I, Jagdeep S. Chhokar, Founder Trustee of the Petitioner No. 1,
R/o T-95, 2nd Floor, CL House, Gautam Nagar, New Delhi, do

hereby affirm and state as under:

1. ThatI am the Petitioner No. 1 in the instant Contempt Petition
and being familiar with the facts and circumstances of the

instant case, I am fully competent to swearthis Affidavit.

2. That the accompanying petition has been drafted under my
instructions. [ have read and understood the contents of the

accompanying petition.

3. That the Annexures annexed with the accompanying petition

are true copies of their respective originals.

16
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4. That the facts contained in the accompanying petition are true
to the best of my knowledge, information and belief and that

nothing material has been concealed therefrom.

DEPONENT

VERIFICATION

I, the above-named deponent, do hereby solemnly verify that
thecontents of my above affidavit are true and correct to my
knowledge, information and belief. 1 further verify that
nothing contained therein is false and no facts have been
suppressed nor any material has been concealed therefrom.

Verifiedat  this day of March, 2024.

?gé /J&

DEPONENT



IN THE SUPREME COURT OF INDIA
(INHERENT JURISDICTION)
CONTEMPT PETITION (CIVIL) NO. OF 2024
IN
WRIT PETITION (CIVIL) NO. 880 OF 2017

IN THE MATTER OF:

Association for Democratic Reforms & Anr * ...Petitioners
Versus
Dinesh Kumar Khara ...Alleged Contemnor/Respondent

AFFIDAVIT

I, Vipul Mudgal, aged about 62 years, S/o Shri Jai Kumar
Mudgal, the Director of Petitioner No. 2, having its office at 5,
Institutional Area, Nelson Mandela Road, Vasant Kunj, New

Delhi-110070 do hereby affirm and state as under:

1. That I am the Petitioner No. 2 in the instant Contempt Petition
and being familiar with the facts and circumstances of the

instant case, I am fully competent to swear this Affidavit.

2. That the accompanying petition has been drafted under my
instructions. I have read and understood the contents of the

accompanying petition.

3. That the Annexures annexed with the accompanying petition

18



are true copies of their respective originals.

. That the facts contained in the accompanying petition are true
to the best of my knowledge, information and belief and that

nothing material has been concealed therefrom.

. —
St T i
=N
'DEPONENT
VERIFICATION

Nelson Mandela Road, V
New Dell

I, the above-named deponent, do hereby solemnly ver1fy 'élllat
thecontents of my above affidavit are true and correct to my
knowledge, information and belief. I further verify that
nothing contained therein is false and no facts have been
suppressed nor any material has been concealed therefrom.

Verified at this day of March, 2024.

DEPONENT

Director, COMMON CAUSE

5, Institutional Area,

Nzlson Mandela Road, Vasani KL

New Delhi-110070
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1. The petitioners have instituted proceedings under Article 32 of the Constitution

challenging the constitutional validity of the Electoral Bond Schemel which introduced
anonymous financial contributions to political parties. The petitioners have also

challenged the provisions of the Finance Act, 20172 which, among other things,
amended the provisions of the Reserve Bank of India Act, 19342, the Representation of

the People Act, 1951, the Income Tax Act, 19612, and the Companies Act, 2013%.

A. Background

2. Section 31 of the RBI Act stipulates that only the RBI or the Central Government
authorized by the RBI Act shall draw, accept, make, or issue any bill of exchange or
promissory note for payment of money to the bearer of the note or bond. The Finance
Act amended the RBI Act by including Section 31(3) which permits the Central
Government to authorize any scheduled bank to issue electoral bonds.

3. To understand the context in which the legislative amendments were introduced,
it is necessary to juxtapose the amendments with the regime on financial contributions
to political parties. The law relating to financial contributions to political parties
focusses on (a) contributions by corporate entities; (b) disclosure of information on
contributions; and (c) income tax exemptions for donations.

i. Corporate Contributions

4. The Companies Act, 1956 and the provisions of the RPA, when they were enacted
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did not regulate contributions to political parties by companies and individuals. The

Companies (Amendment) Act, 1960 included Section 293AZ to regulate contributions
by companies. The provision stipulated that companies cannot contribute to (a) any
political party; and (b) to any individual or body for any political purpose, amounts
exceeding twenty-five thousand rupees in a financial year or five percent of its average
net profits during the three financial years immediately preceding the contribution,
whichever is greater. Companies were also required to disclose the amount contributed
in a financial year in their profit and loss accounts and furnish particulars of the total
amount contributed and the name of the party, individual or entity to which or to
whom such amount was contributed. Companies defaulting in complying with the
disclosure requirement were punishable with a fine which could extend to rupees five
thousand.

5. The Companies (Amendment) Act, 1969 amended Section 293A% so as to ban
contributions to political parties and for political purposes. Companies acting in
contravention of the prohibition were punishable with a fine which could extend to five
thousand rupees, and every officer who defaulted was punishable with imprisonment
which could extend to three years, besides being liable to fine.

6. The Companies (Amendment) Act, 1985 amended Section 293A2 to permit
contributions to political parties and for political purposes once again. The explanation
of the phrase “political purpose” included donations made to a person who in the
knowledge of the donor is carrying out any activity at the time of donation which can
be regarded as public support to a political party. Further, the direct or indirect
expenditure by companies on advertisements by or on behalf of political parties or
publications for the advantage of a political party were also regarded as contributions
for political purposes. Three other restrictions, in addition to the earlier restriction
prescribing a cap on contributions and disclosure requirement were included. First, the
company (which is not a government company) should have been in existence for more
than three years; second, contributions could only be made when a resolution
authorizing the contributions had been passed at a meeting of the Board of Directors;
and third, the penal consequences attached to the violations of the provision were
made more stringent. A fine extendable to three times the amount contributed could
be imposed, and every officer of the company who was in default of the provision was
punishable for a term which could extend to three years and be liable for fine.

7. Section 182 of the Companies Act, 2013 substantively incorporated the provisions
of Section 293-A of the 1956 Act, as amended in 1985. Section 182 enables a company
to contribute any amount directly or indirectly to any political party. The provision bars
a Government company and a company which has been in existence for less than three
financial years from contributing to a political party. The provisos to the provision
prescribe the following two conditions:

a. The aggregate of the amount contributed by the company in any financial year

shall not exceed seven and a half per cent of its average net profits during the

three immediately preceding financial years;% and
b. A contribution can be made only if the Board of Directors issues a resolution

authorizing the contribution at a meeting. Such a resolution shall, subject to the
other provisions of the Section, be deemed to be a justification in law for the
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making and acceptance of the contribution authorized by the Board.!!

8. Sub-section (3) of Section 182 mandates every company to disclose in its profit
and loss account any amount contributed by it to any political party during the financial
year with specific particulars of the total amount contributed along with the name of
the political party to which the contribution was made.

9. Section 182 of the Companies Act, 2013 made two modifications from Section
293-A of the Companies Act, 1956 : (a) the cap on the contributions which can be
made by companies was increased from 5 % to 7.5% of their average net profits; and
(b) more stringent consequences for violation of were imposed. The fine was
extendable to five times (instead of three times prescribed in the earlier provision) of
the contribution.

10. The Finance Act, 2017 made three changes to Section 182 of the Companies
Act:

a. The first proviso to Section 182(1) which prescribed a cap on corporate funding

was omitted;

b. Section 182(3) was amended to only require a disclosure of the total amount
contributed to political parties by a company in a financial year and excluded the
requirement to disclose the particulars of the amount contributed to each political
party; and

C. Sub-section 3A was introduced, by which a company could contribute to a political
party only by a cheque, bank draft, or electronic clearing system. The proviso to
the sub-section states that a company may also contribute through any
instrument issued pursuant to any scheme notified under any law for the time
being in force for contribution to political parties.

ii. Curbing black money

11. The Taxation Laws (Amendment) Act, 1978 included Section 13A to the IT Act
exempting the income of political parties through financial contributions and
investments from income tax. The objects and reasons of the Amending Act stipulated
that tax exemption would increase disposable funds from “legitimate sources”.
However, to secure the benefit of exemption, the following conditions prescribed in the
proviso were required to be fulfilled:

a. The political party was required to keep and maintain books of account and other
documents which would enable the Assessing Officer to properly deduce its

income; 2

b. The political party had to maintain a record of voluntary contributions in excess of

twenty thousand rupees3, along with the name and address of the person who

made such contributions;l—4 and

c. The accounts of the political party were required to be audited by an accountant.*>
12. By the Election and Other Related Laws (Amendment) Act, 2003, Sections

80GGB® and 80GGC~ were inserted in the IT Act making contributions made to
political parties tax deductible. The speech of Mr. Arun Jaitley, the then Minister of Law
and Justice while moving the Bill indicates that contributions were made tax deductible
to “incentivize contributions” through cheque and other banking channels.

13. The Finance Act, 2017 made the following amendments to Section 13A of the IT
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Act:
a. The political party was not required to maintain a record of contributions if the

contribution was received by electoral bonds;& and

b. The political party must receive a donation in excess of two thousand rupees only
by a cheque, bank draft, electronic clearing system or through an electoral

bond.12

iii. Transparency

14. The Election and Other Related Laws (Amendment) Act, 2003 amended the
provisions of the RPA. Section 29C of the RP Act was introduced for requiring each
political party to declare the details of the contributions received. The treasurer of a
political party or any other person authorized by the political party must in each
financial year prepare a report in respect of the contributions in excess of twenty
thousand rupees received by the party from a person or company other than
Government companies in that financial year. The report prepared must be submitted
to the Election Commission before the due date for furnishing a return of income of

that financial year under the IT Act.?2 A political party which fails to submit the report
shall not be entitled to any tax relief as provided under the IT Act.?:

15. The provision was amended by the Finance Act, 2017 to include a proviso by
which the political party was not required to disclose details of contributions received
by electoral bonds.

16. Annexure I to this Judgment depicts in a tabular form the amendments to the
provisions of the RP Act, the IT Act, the Companies Act, and the RBI Act by the Finance
Act, 2017.

17. The effect of the amendments introduced by the Finance Act to the above
legislations is that:

a. A new scheme for financial contribution to political parties is introduced in the

form of electoral bonds;

b. The political parties need not disclose the contributions received through electoral

bonds;

c. Companies are not required to disclose the details of contributions made in any

form; and

d. Unlimited corporate funding is permissible.

iv. Objections of RBI and ECI to the Electoral Bond Scheme

18. On 2 January 2017, the RBI wrote a letter to the Joint Secretary in the Ministry
of Finance on the proposal of the Government of India to enable Scheduled Banks to
issue electoral bearer bonds for the purpose of donations to political parties before the
Finance Act, 2017 was enacted. The RBI objected to the proposal on the ground that:

a. The amendment would enable multiple non-sovereign entities to issue bearer
instruments. The proposal militated against RBI's sole authority for issuing bearer
instruments which has the potential of becoming currency. Electoral bonds can
undermine the faith in banknotes issued by the Central Bank if the bonds are
issued in sizable quantities;

b. Though the identity of the person or entity purchasing the bearer bond will be

known because of the Know Your Customer?? requirement, the identities of the
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intervening persons/entities will not be known. This would impact the principles
of the Prevention of Money Laundering Act, 2002; and

c. The intention of introducing electoral bonds can be accomplished by cheque,
demand draft, and electronic and digital payments. There is no special need for
introducing a new bearer bond in the form of electoral bonds.

19. On 30 January 2017, the Finance Ministry responded to the observations of RBI

and stated that:

a. RBI has not understood the core purpose of electoral bonds which is to keep the
identity of the donor secret while at the same time ensuring that the donation is
only made from tax paid money; and

b. The fear that electoral bonds might be used as currency is unfounded because
there is a time limit for redeeming the bonds.

20. By a letter dated 4 August 2017, the Deputy Governor of the RBI stated that
India can consider issuing the electoral bonds on a transitional basis through the RBI
under the existing provisions of Section 31(1) of the RBI Act. The RBI recommended
the incorporation of the following safeguards to minimize the inherent scope of misuse
of the bonds for undesirable activities:

a. The electoral bonds may have a maximum tenure of fifteen days;

b. The electoral bonds can be purchased for any value in multiples of a thousand,

ten thousand, or a lakh of rupees;

c. The purchase of electoral bonds would be allowed from a KYC compliant bank
account of the purchaser;

d. The electoral bonds can be redeemed only upon being deposited into the
designated bank account of an eligible political party;

e. The sale of electoral bonds will be open only for a limited period, may be twice a
year for seven days each; and

f. The electoral bonds will be issued only at RBI, Mumbai.

21. The draft of the Electoral Bond Scheme was circulated to the RBI for its
comments. The draft conferred notified scheduled commercial banks, apart from the
RBI, with the power to issue electoral bonds. The RBI objected to the draft Scheme by
a letter dated 14 September 2017. The RBI stated that permitting a commercial bank
to issue bonds would “have an adverse impact on public perception about the Scheme,
as also the credibility of India's financial system in general and the central bank in
particular.” The RBI again flagged the possibility of shell companies misusing bearer
bonds for money laundering transactions. The RBI recommended that electoral bonds
may be issued in electronic form because it would (a) reduce the risk of their being
used for money laundering; (b) reduce the cost; and (c) be more secure.

22. The Electoral Bond Scheme was placed for deliberation and guidance by the RBI
before the Committee of the Central Board. The Committee conveyed serious
reservations on the issuance of electoral bonds in the physical form. The reservations
were communicated by the RBI to the Finance Minister by a letter dated 27 September
2017. The reservations are catalogued below:

a. Issuance of currency is a ‘monopolistic function’ of a central authority which is
why Section 31 of the RBI Act bars any person other than the RBI from issuing
bearer bonds;

b. Issuance of electoral bonds in the scrips will run the risk of money laundering
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since the consideration for transfer of scrips from the original subscriber to a
transferee will be paid in cash. This will not leave any trail of transactions. While
this would provide anonymity to the contributor, it will also provide anonymity to
several others in the chain of transfer;

c. Issuance of electoral bonds in the scrip form could also expose it to the risk of
forgery and cross-border counterfeiting besides offering a convenient vehicle for
abuse by “aggregators”; and

d. The electoral bond may not only be seen as facilitating money laundering but
could also be projected (albeit wrongly) as enabling it.

23. On 26 May 2017, the Election Commission of India?® wrote to the Ministry of
Law and Justice that the amendments to the IT Act, RPA, and Companies Act
introduced by the Finance Act, 2017 will have a “serious impact on transparency of
political finance/funding of political parties.” The letter notes that the amendment to
the RPA by which donations through electoral bonds were not required to be disclosed
is a retrograde step towards transparency of donations:

“2(ii) It is evident from the Amendment which has been made, that any donation
received by a political party through electoral bond has been taken out of the ambit
of reporting under the Contribution Report as prescribed under Section 29C of the
Representation of the People Act, 1951 and therefore, this is a retrograde step as far
as transparency of donations is concerned and this proviso needs to be withdrawn.

(iii) Moreover, in a situation where contributions received through Electoral Bonds
is not reported, on perusal of the Contribution reports of the political parties, it
cannot be ascertained whether the political party has taken any donation in violation
of provisions under Section 29B of the Representation of the People Act, 1951 which
prohibits the political parties from donations from Government Companies and
Foreign sources.”

24. Referring to the deletion of the provision in the Companies Act requiring
companies to disclose particulars of the amount contributed to specific political parties,
the ECI recommended that companies contributing to political parties must declare
party-wise contributions in the profit and loss account to maintain transparency in the
financial funding of political parties. Further, the ECI also expressed its apprehension to
the deletion of the first proviso to Section 182(1) by which the cap on corporate
donations was removed. The ECI recommended that the earlier provision prescribing a
cap on corporate funding be reintroduced because:

a. Unlimited corporate funding would increase the use of black money for political

funding through shell companies; and

b. Capped corporate funding ensured that only profitable companies with a proven

track record could donate to political parties.

v. Electoral Bond Scheme

25. On 2 January 2018, the Ministry of Finance in the Department of Economic
Affairs notified the Electoral Bond Scheme 2018 in exercise of the power under Section
31(3) of the RBI Act. The Electoral Bond is a bond issued in the nature of promissory

note which is a bearer banking instrument and does not carry the name of the buyer.z—4
The features of the Scheme are as follows:
a. The Bond may be purchased by a person who is (i) a citizen of India; or (ii)
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incorporated or established in India.2> ‘Person’ includes (a) an individual; (b) a
Hindu undivided family; (c) a company; (c) a firm; (d) an association of persons
or a body of individuals, whether incorporated or not; (e) every artificial juridical
person, not falling within any of the above categories; and (f) any agency, office,
or branch owned or controlled by such a person. An individual can buy bonds

either singly or jointly with other individuals;&

. An Electoral Bond can only be encashed by an eligible political party.2Z A political

party, to be eligible to receive an electoral bond, has to be registered under
Section 29A of the RP Act, and ought to have secured not less than one per cent
of the votes polled in the last general election to the House of the People or the

Legislative Assembly of the State.?% An eligible political party can encash a bond
only through a bank account with an authorised bank.22 The scheme has notified

the State Bank of India as the bank authorised to issue and encash bonds;ﬂ
The instructions issued by the Reserve Bank of India regarding KYC apply to
buyers of the bond. The authorised bank may call for additional KYC documents if

necessary;3

. Payments for the issuance of the bond are accepted in Indian rupees, through

demand draft, cheque, Electronic Clearing System or direct debit to the buyer's
account. Where payment is made by cheque or demand draft, it must be drawn in

favour of the issuing bank at the place of issue;32

. The bonds are issued in denominations of Rs. 1000, 10,000, 1,00,000, 10,00,000

and 1,00,00,000;33

. The bond is valid for fifteen days from the date of issue. No payment will be made

to a political party if the bond is deposited after the expiry of fifteen days3*. If the
bond is not encashed within fifteen days, it will be deposited by the authorised

bank with the Prime Minister's Relief Fund;32

. A buyer who wishes to purchase electoral bond(s) can apply in the format

specified in Annexure II of the Scheme.2® The issuing branch shall issue the bond

if all the requirements are fulfilled.?Z The application shall be rejected if the

application is not KYC compliant or if the application does not meet the

requirements of the scheme;38

The bond issued is non-refundable;32

The information furnished by the buyer is to be treated as confidential by the
authorized bank. It shall be disclosed only when demanded by a competent court

or upon the registration of criminal case by any law enforcement agency;ﬂ
The bond shall be available for purchase for a period of ten days on a quarterly
basis, in the months of January, April, July, and October as specified by the

Central Government.** Bonds will be available for an additional period of thirty
days as specified by the Central Government in a year when General Elections to

the House of People are to be held;%%

No interest is payable on the bond.2 No commission, brokerage, or any other
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charges for issue of a bond shall be payable by the buyer against purchase of the

bond;ﬂ
I. The value of the bonds shall be considered as income by way of voluntary
contributions received by an eligible political party for the purpose of exemption

from Income Tax under Section 13A of the IT Act;%* and

m. The bonds are not eligible for trading.%¢

26. The petitioners instituted proceedings under Article 32 seeking a declaration
that Electoral Bond Scheme and the following provisions be declared unconstitutional:

a. Section 135 of the Finance Act, 2017 and the corresponding amendment in

Section 31 of the RBI Act;

b. Section 137 of the Finance Act, 2017 and the corresponding amendment in

Section 29C of the RP Act;

c. Section 11 of the Finance Act, 2017 and the corresponding amendment in Section

13A of the IT Act; and

d. Section 154 of the Finance Act, 2017 and the corresponding amendment to

Section 182 of the Companies Act.

27. In its order dated 13 April 2019, this Court observed that the amendments
which have been challenged give rise to weighty issues which have a bearing on the
sanctity of the electoral process. This Court directed all political parties, in the interim
to submit details of contributions received through electoral bonds (with particulars of
the credit received against each bond, date of credit, and particulars of the bank
account to which the amount has been credited) to the ECI in a sealed cover. The
prayer for interim relief was rejected by observing that the operations under the
scheme are not placed behind “iron curtains incapable of being pierced”:

"25. The financial statements of companies registered under the Companies Act,
2013 which are filed with the Registrar of Companies, are accessible online on the
website of the Ministry of Corporate Affairs for anyone. They can also be obtained in
physical form from the Registrar of Companies upon payment of prescribed fee.
Since the Scheme mandates political parties to file audited statement of accounts
and also since the Companies Act requires financial statements of registered
companies to be filed with the Registrar of Companies, the purchase as well as
encashment of the bonds, happening only through banking channels, is always
reflected in documents that eventually come to the public domain. All that is
required is a little more effort to cull out such information from both sides
(purchaser of bond and political party) and do some "“match the following”.
Therefore, it is not as though the operations under the Scheme are behind iron
curtains incapable of being pierced.”

28. The petitioners have also challenged the introduction of the Finance Act as a
Money Bill under Article 110 of the Constitution. The issue of the scope of Article 110

has been referred to a seven-Judge Bench and is pending adjudication.ﬂ The
petitioners submitted that they would press the grounds of challenge to the Finance
Act independent of the issue on Money Bills in view of the upcoming elections to
Parliament.

29. By an order dated 31 October 2023, the batch of petitions was directed to be
listed before a Bench of at least five-Judges in view of the provisions of Article 145(3)
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of the Constitution. It is in this background that the challenge to the Electoral Bond
Scheme and the amendments is before the Constitution Bench.
B. Issues

30. The present batch of petitions gives rise to the following issues:

a.

Whether unlimited corporate funding to political parties, as envisaged by the
amendment to Section 182(1) of the Companies Act infringes the principle of free
and fair elections and violates Article 14 of the Constitution; and

. Whether the non-disclosure of information on voluntary contributions to political

parties under the Electoral Bond Scheme and the amendments to Section 29C of
the RPA, Section 182(3) of the Companies Act and Section 13A(b) of the IT Act
are violative of the right to information of citizens under Article 19(1)(a) of the
Constitution.

C. Submissions

i. Submissions of petitioners
31. Mr. Prashant Bhushan, learned counsel made the following submissions:

a.

b.

There is no rational basis for the introduction of electoral bonds. The main
objective of introducing the Electoral Bond Scheme as reflected in the article
written by the then Finance Minister, Mr. Arun Jaitley was that it would enhance
transparency in electoral funding since electoral bond transactions can only be
made through legitimate banking channels. However, cash donations are still
permitted even after the introduction of the Electoral Bond Scheme;

The Central Government ignored the objections which were raised by both the
RBI and the ECI to the Electoral Bond Scheme;

c. The statutory amendments and the Electoral Bond Scheme which mandates non-

disclosure of information of electoral funding are unconstitutional because:

i. They defeat the purpose of introducing provisions mandating disclosure of
information on political funding in the RPA and the Companies Act which was
to enhance transparency in electoral funding;

ii. They violate Article 19(1)(a) which guarantees to the voter the right to

information concerning the affairs of the public and the government.ﬁ This
includes the right to information about financial contributions to political
parties because the Constitution through the Tenth Schedule recognizes that
political parties have a decisive control over the formation of Government and
voting by members of the Legislature in the Legislative Assembly;

iii. They violate Article 21 because the non-disclosure of information of political

contributions promotes corruption?*2 and quid pro quo arrangements. The
available data indicates that more than ninety four percent of the total
electoral bonds are purchased in denominations of rupees one crore. This
indicates that bonds are purchased by corporates and not individuals. The
limited disclosure clause in the Electoral Bond Scheme prevents investigating
agencies such as the Central Bureau of Investigation and Enforcement
Directorate from identifying corruption; and

d. They violate the rights of shareholders of Companies who are donating money to

e.

political parties by preventing disclosure of information to them; and
The statutory amendments and the Electoral Bond Scheme subvert democracy
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and interfere with free and fair elections because the huge difference in the funds
received by ruling parties in the States and Centre vitiates a level playing field
between different parties and between parties and independent candidates.

32. Mr. Kapil Sibal, learned senior counsel made the following submissions:

a.

The amendments and the Electoral Bond Scheme skew free and fair elections by
permitting unlimited contributions to political parties by corporate entities and
removing the requirement of disclosure of information about political funding;

. Freedom of a voter in the negative connotation refers to the freedom to cast their

vote without interference and intimidation. Freedom in the positive connotation
includes the freedom to vote on the basis of complete and relevant information.
This includes information about financial contributions to political parties;

. The argument of the Union of India that Courts should show judicial restraint is

erroneous because the amendments in question relate to the electoral process
and do not pertain to economic policy;

. The presumption of constitutionality should not apply to statutes which alter the

ground rules of the electoral process. The principle underlying the presumption of
constitutionality is that the legislature represents the will of the people and that it
is validly constituted through free and fair elections. It would be paradoxical to
accord a presumption of constitutionality to the very laws or rules that set the

conditions under which the legislature comes into being=2;

. Corporate funding per se is violative of the Constitution because corporate entities

are not citizens and thus, are not entitled to rights under Article 19(1)(a);

The funds contributed to the Electoral Bond Scheme can be used in any manner
and their use is not restricted to electoral campaigns;

. The Electoral Bond Scheme severs the link between elections and representative

democracy because those elected are inclined to fulfill the wishes of the
contributors and not the voters. This could be through direct quid pro quo where
an express promise is made to enact a policy in favour of the donor and indirect
quid pro quo where there is an influence through access to policy makers;

The Scheme promotes information asymmetry where the information about
political donations is not disclosed to voters but the Central Government is privy
to such information through the State Bank of India which is the authorized bank
under the Scheme. The information asymmetry will ensure that a larger portion of
the donations would be made to the ruling party at the Centre. According to the
data, the political party at the center has received fifty seven percent of the total
contributions made through electoral bonds;

i. The Electoral Bond Scheme skews the principle of one person, one vote because it

gives the corporates a greater opportunity to influence political parties and
electoral outcomes;

. The amendment to Section 182(3) permits : (i) loss making companies to

contribute to political parties; (ii) unlimited contributions to political parties
enabling significant policy influence; and (iii) non-disclosure of information on
political funding to shareholders;

. The amendments permitting non-disclosure of information on political funding are

violative of the right to information under Article 19(1)(a). The right to
information on funding of political parties is a natural consequence of the
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judgment of this Court in ADR (supra) and PUCL (supra) because the underlying
principle in the judgments is that an informed voter is essential for a functioning
democracy. Information about funding to political parties is necessary for an
informed voter since the Symbols Order, 1968 and the provisions of the Tenth
Schedule allow political parties to influence legislative outcomes and policies;

I. The infringement of the right to information does not satisfy the proportionality

n.

standard vis-a-vis the purpose of curbing black money. Even if the argument that
the Electoral Bond Scheme fulfills the purpose is accepted, non-disclosure of
information on political funding is not the least restrictive means to achieve the
purpose;

. The infringement of the right to information does not satisfy the proportionality

standard vis-a-vis the purpose of guaranteeing informational privacy because:

i. Protecting donor privacy is not a legitimate purpose. There is no legitimate
expectation of informational privacy to political contributions. The argument
that it lies at the heart of privacy conflates speech with money. Secrecy of
voting cannot be equated to political donations because while the former is an
expression of political equality, the latter is contrary to political equality
because it depends on the economic capacity of the contributor;

ii. Political funding is made to influence public policy. They are public acts which
are by their very nature subject to public scrutiny; and

iii. Even if donor privacy is necessary, on a balance, the public interest in free and
fair elections trumps the private interest in confidentiality. Further, this Court
has to balance between the possibility of victimization on the disclosure of
information and the infringement of the right to know; and

The amendment to Section 31 of the RBI Act is unconstitutional because of

excessive delegation since it does not set out the contours of the Scheme.

33. Mr. Shadan Farasat, learned counsel made the following submissions:

a.

The Scheme does not effectively curb black money. Clause 14 of the Electoral
Bond Scheme prohibits de jure trading of the bonds. However, trading is de facto
permissible. Nothing prevents person A from purchasing the bond and trading it
with person B who pays through cash;

. The right to information on political funding which is traceable to Article 19(1)(a)

can only be restricted on the grounds stipulated in Article 19(2). The purposes of
curbing black money and recognizing donor privacy is not traceable to the
grounds in Article 19(2);

Even if the purposes are traceable to Article 19(2), the Scheme is unreasonable
and disproportionate to the purpose of “increasing political funding through
banking channels and reducing political funding through non-banking channels”
because:

i. The purpose is not satisfied : The regime still permits cash funding up to Rupees

two thousand. The operation of the Scheme increases anonymous funding
through electoral bonds at the cost of contributions through regular banking
channels;

ii. There is no rational nexus between the means and the purpose;

Other less restrictive means of contributing through banking channels are
available; and iv. The fifth prong of the proportionality analysis as laid down in
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Gujarat Mazdoor Sabha v. State of Gujarats-l and Ramesh Chandra Sharma v.

State of Uttar Pradesh®* that the legislation should have sufficient safeguard to
prevent abuse has also not been satisfied.

. The statutory amendments and the Scheme are manifestly arbitrary because (i)

large scale corruption and quid pro quo arrangements would go unidentified due
to the non-disclosure of information about political funding; (ii) they enable
capture of democracy by wealthy interests; and (iii) they infringe the principle of
‘one person-one vote’ because a selected few overpower the voice of the masses
because of their economic wealth;

. The deletion of the limit on corporate contributions is manifestly arbitrary23

because it (i) permits donations by loss making companies; (ii) removes the
control of shareholders over the decisions of the Board; (iii) permits unlimited
contribution by corporates and thereby abrogates democratic principles;

f. The provision permitting non-disclosure of funding by companies is violative of the

shareholders’ rights under:

i. Article 25 which includes the right of the shareholder to know how the
resources generated from their property are utilized. Once a shareholder comes
to know that a company is financing a political party and their conscience does
not permit it, as an exercise of the right to conscience, the shareholder should
be entitled to sell those shares; and

ii. If the shareholder feels that the political contributions are not a sound business
decision, they must be entitled to exit the business by selling the shares. The
information that would enable the shareholder to make such a decision is not
disclosed, thus, infringing upon their right under Article 19(1)(g).

34. Mr. Nizam Pasha, learned counsel made the following submissions:

a.

The Electoral Bond Scheme and the amendments are arbitrary as they permit
Indian registered companies to purchase electoral bonds without considering their
ownership and control. This goes against foreign investment laws in India,
treating companies owned or controlled by non-resident Indian citizens as
‘foreign owned or controlled companies’, without rational justification;

. The Electoral Bond Scheme is arbitrary due to its discriminatory and non-

transparent nature. It contradicts existing laws requiring transparency and
verification of the beneficial ownership and source of funds; and

. The amendments to Section 29C of the RPA and Section 182 of the Companies

Act serve no purpose other than perpetuating illegal ends, as they exempt
companies’ purchase of electoral bonds from public disclosure. This fails to
achieve the scheme's stated objective of curbing cash donations.

35. Mr. Vijay Hansaria, learned senior counsel made the following submissions:

a.

The objects and reasons of the Election and Other Related Laws (Amendment)
Act, 2003 which amended the Companies Act, 1956, IT Act, 1961, and the RPA
indicates that the amendments were made to incentivize contributions through
banking channels. Thus, the amendments to Section 13A of the Income Tax Act
and Section 29C of the RPA are contrary to the object of inserting Section 13A
and Section 80GGB and Section 80GGC of the Income Tax Act;

b. Since 1959, when companies were permitted to contribute to political parties, all
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companies were required to mandatorily disclose the total contributions made and
the name of party to which they have contributed. Further, ceiling limits for total
contribution by companies were prescribed. The Finance Act, 2017 does away
with these transparency requirements; and

International perspectives on political funding regulations, including those from
the United States, the United Kingdom, Switzerland and Singapore, emphasize
the importance of transparency, disclosure, and reporting in political
contributions. These examples underscore the global consensus on transparency
in the political funding process.

36. Mr. Sanjay R. Hegde, learned senior counsel made the following submissions:

a.

Public listed companies are subject to scrutiny since they raise funds from the
public. Information pertaining to the company is essential to be brought to the
public domain. This will enable informed debates and discussions regarding the
use of money by such companies. Such information must particularly be made
available to shareholders to enable them to make an informed choice with regard
to trading of securities. Thus, the amendment to the Companies Act which
removes the requirement of disclosure of information about political contributions
is violative of the right to information of shareholders which flows from Article 19

(1)(@);

. Public listed companies should not be allowed to make contributions without the

consent of the majority of the shareholders or the consent of three-fourths of
shareholders;

Non-disclosure of information about political funding denies shareholders the right
to choice that flows from Article 21. Shareholders are incapacitated from making
a choice about whether they wish to invest in shares of a company which has
contributed to a political party whose ideology that shareholder does not agree
with; and

. The amendment to Section 182(3) perpetuates the pre-existing inequality in

power between shareholders and the Board/Promoters/management and puts the
shareholders in an even weaker position violating the right to substantive equality
under Article 14.

37. Mr. PB Suresh, learned counsel made the following submissions:

a.

The Scheme and amendments violate Articles 14 and 15 by disproportionately
impacting regional political parties and political parties which represent
marginalised and backward sections of the society. The representation of the
backward classes is low in the corporate sector. Thus, the Scheme has a disparate
impact on parties whose social base is derived from the SC/STs and backward
classes;

. The presumption of constitutionality does not apply in full rigour to electoral laws

because the incumbent legislators have a vested interest in shaping the laws that
would make it easier for them to be re-elected;

. The removal of the cap on corporate donations has strengthened the position of

major political parties and created more barriers for the entry of new political
parties; and

. Political parties have a right to know the funding sources of rival political parties

to enable them to critique it before the public.
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ii. Submissions of Union of India

38. The learned Attorney General for India made the following submissions:

a.

Political parties are an integral product of a free and open society and play an
important role in the administration of the affairs of the community. Accordingly,
they are entitled to receive all support, including financial contributions;

. The Electoral Bond Scheme allows any person to transfer funds to political parties

of their choice through legitimate banking channels instead of other unregulated
ways such as direct transfer through cash;

. The Scheme ensures confidentiality of the contributions made to political parties.

The benefit of confidentiality to contributors ensures and promotes contribution of
clean money to political parties;

. Citizens do not have a general right to know regarding the funding of political

parties. Right to know is not a general right available to citizens;

. This Court has evolved the right to know for the specific purpose of enabling and

furthering the voter's choice of electing candidates free from blemish; and

. The influence of contributions by companies to political parties ought not to be

examined by this Court. It is an issue of democratic significance and should be
best left to the legislature.

39. The learned Solicitor General of India made the following submissions:

a.

The legal framework prior to the enactment of the Electoral Bond Scheme was
mostly cash-based which incentivized infusion of black money into political
parties, and consequently, into the electoral process in India. The Electoral Bond
Scheme is an improvement on the prior legal framework;

. Donors to a political party often apprehended retribution from other political

parties. Such apprehension incentivized donors to contribute unaccounted money
to political parties to avoid identification and victimization by other political
parties. The Electoral Bond Scheme maintains the confidentiality of donors and
thereby incentivizes them to contribute clean money to political parties;

In case the donor is a public company, they will have to declare the amount
contributed in their books of account without disclosing the name of the political
party. Similarly, the political parties will also have to disclose the total amount
received through electoral bonds in their annual audited accounts filed before the
Election Commission of India. This framework ensures a balance between clean
money coming into the system as against the right to information of citizens;

. The state has a positive obligation to safeguard the privacy of its citizens, which

necessarily includes the citizens’ right to political affiliation. The right of a buyer
to purchase electoral bonds without having to disclose their preference of political
party secures the buyer's right to privacy;

. The Electoral Bond Scheme has been enacted in pursuance of a legitimate state

interest - to shift from cash driven, unregulated and unaccounted cash based
political donations to a regulated, digital and legal political donation framework.
The provisions of the Electoral Bond Scheme have a specific object and purpose of
curbing black money and protecting donor privacy:

i. Clause 3(3) imposes a pre-condition that only a registered political party which

has secured at least 1 per cent of the votes polled in the last general election
would be eligible to receive bonds. This provision ensures that ghost political
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parties are barred from seeking and receiving political funding;

ii. Clause 4 requires a buyer of electoral bonds to meet the requisite KYC Norms.
This ensures that only KYC compliant persons are entitled to buy electoral
bonds;

iii. The limited validity period of fifteen days ensures that the bond is not used as
a parallel currency;

iv. Clause 7(4) mandates the authorized bank to treat the information furnished
by a buyer as confidential which shall not be disclosed to any authority, except
when directed by a competent court or upon registration of criminal case by
any law enforcement agency. This provision protects the privacy and personal
details of the buyer vis-a-vis the state; and

v. Clause 11 mandates that all payments for the purchase of electoral bonds shall
be accepted through banking channels. This provision curbs the circulation of
black money.

. The right of a citizen to know how political parties are being funded must be
balanced against the right of a person to maintain privacy of their political
affiliations. Donating money to one's preferred party is a form political self-
expression, which lies at the heart of privacy;

g. Maintaining anonymity of donations to political parties is a part of the concept of

secret ballot because it enables a person to make political choices without any
fear of victimization or retaliation;

h. The right to information only operates against information in the possession or in

the knowledge of the state. It cannot operate for seeking information not in the
knowledge or possession of the state;

. The amendments to the RBI Act, RPA, and the IT Act are intended to curb

donations made by way of cash and other means to political parties and secure
the anonymity of donors;

. The amendment to Section 182 of the Companies Act removes the limitation of
seven and a half percent of the net profits on the amount contributed by political
parties. The removal of the contribution limit was intended to disincentivize
creation of shell companies;

k. This Court has recognized that the legislature has a wide latitude in matters

concerning economic policy. Further, the mere possibility that the law might be
abused cannot be a ground for holding the provision procedurally or substantially
unreasonable; and

I. The fact that one party receives substantially more support through donations

than other parties cannot in itself be a legal ground to challenge the validity of
the Electoral Bond Scheme.

D. The Scope of Judicial Review

40. The Union of India submitted that this Court must exercise judicial restraint

while deciding the challenge to the Electoral Bond Scheme and the statutory
amendments because they relate to economic policy. For this purpose, the Union of
India relied on a series of decisions where this Court has held that Courts must follow

judicial restraint in matters concerning economic and financial policy.2%

41. It is a settled position of law that Courts must adopt a less stringent form of

judicial review while adiudicating challenges to legislation and executive action which
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relate to economic policy as compared to laws relating to civil rights such as the
freedom of speech or the freedom of religion.22 More recently, in Swiss Ribbons v.

Union of India®®, this Court while deciding a challenge to the constitutional validity of
provisions of the Insolvency and Bankruptcy Code 2016 observed that the legislature
must be given “free play” in the joints to experiment with economic policy. This
position was also followed in Pioneer Urban Land and Infrastructure Limited v. Union of

India*%, where amendments to the Insolvency and Bankruptcy Code were challenged.

42. The question is whether the amendments under challenge relate to economic
policy. While deciding on a constitutional challenge, the Court does not rely on the ipse
dixit of the government, that a legislation is an economic legislation. Courts before
classifying the policy underlying a legislation as economic policy must undertake an
analysis of the true nature of the law. The amendment to Section 31 of the RBI Act can
be classified as a financial provision to the extent that it seeks to introduce a new form
of a bearer banking instrument. However, any resemblance to an economic policy ends
there. The amendments in question can be clubbed into two heads : first, provisions
mandating non-disclosure of information on electoral financing; and second, provisions
permitting unlimited corporate funding to political parties. Both these amendments
relate to the electoral process.

43. In fact, it is evident from the correspondence between the Ministry of Finance
and RBI (which have been summarized above) on the apprehensions of the Bonds
being used as an alternative currency that the Bonds were introduced only to curb
black money in the electoral process, and protect informational privacy of financial
contributors to political parties. The Union of India has itself classified the amendments
as an “electoral reform”. Thus, the submission of the Union of India that the
amendments deal with economic policy cannot be accepted.

44, The second argument that this Court needs to address is to determine the scope
of judicial review to decide this batch of petitions. The petitioners submitted that the
presumption of constitutionality does not apply since the Scheme deals with the
electoral process. The premise of the argument is that the presumption of
constitutionality is based on the principle that the elected body must be trusted to
make decisions and that principle should not be applied when the rules changing the

electoral process are themselves in chaIIenge.Sﬁ It was submitted that in such cases if
a prima facie case of constitutional violation is made out, the State bears a heavy
burden of justifying the law.

45. The presumption of constitutionality is based on two premises. First, it is based
on democratic accountability, that is, legislators are elected representatives who are
aware of the needs of the citizens and are best placed to frame policies to resolve

them2. Second, legislators are privy to information necessary for policy making which
the Courts as an adjudicating authority are not. However, the policy underlying the
legislation must not violate the freedoms and rights which are entrenched in Part III of
the Constitution and other constitutional provisions. It is for this reason that previous
judgments of this Court have held that the presumption of constitutionality is rebutted
when a prima facie case of violation of a fundamental right is established. The onus
then shifts on the State to prove that the violation of the fundamental right is justified.

In Dharam Dutt v. Union of India®?, a two-Judge Bench of this Court elucidated the
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principle in the following terms:
"49. In spite of there being a general presumption in favour of the
constitutionality of the legislation, in a challenge laid to the validity of any legislation
allegedly violating any right or freedom guaranteed by clause (1) of Article 19 of the
Constitution, on a prima facie case of such violation having been made out, the onus
would shift upon the respondent State to show that the legislation comes within the
permissible limits of the most relevant out of clauses (2) to (6) of Article 19 of the
Constitution, and that the restriction is reasonable. The Constitutional Court would
expect the State to place before it sufficient material justifying the restriction and its
reasonability. On the State succeeding in bringing the restriction within the scope of
any of the permissible restrictions, such as, the sovereignty and integrity of India or
public order, decency or morality etc. the onus of showing that restriction is
unreasonable would shift back to the petitioner. Where the restriction on its face
appears to be unreasonable, nothing more would be required to substantiate the
plea of unreasonability. Thus the onus of proof in such like cases is an ongoing
shifting process to be consciously observed by the Court called upon to decide the
constitutional validity of a legislation by reference to Article 19 of the Constitution.”
46. The broad argument of the petitioners that the presumption of constitutionality
should not apply to a specific class of statutes, that is, laws which deal with electoral
processes cannot be accepted. Courts cannot carve out an exception to the evidentiary
principle which is available to the legislature based on the democratic legitimacy which
it enjoys. In the challenge to electoral law, like all legislation, the petitioners would
have to prima facie prove that the law infringes fundamental rights or constitutional
provisions, upon which the onus would shift to the State to justify the infringement.
E. The close association of politics and money

47. The law does not bar electoral financing by the public. Both corporates and
individuals are permitted to contribute to political parties. The legal regime has not
prescribed a cap on the financial contributions which can be received by a political
party or a candidate contesting elections. However, Section 77 of the RPA read with

Rule 90 of the Conduct of Election Rules, 1961%% prescribes a cap on the total
expenditure which can be incurred by a candidate or their agent in connection with
Parliamentary and Assembly elections between the date on which they are nominated
and the date of the declaration of the result. The maximum limit for the expenditure in
a Parliamentary constituency is between Rupees seventy five lakhs to ninety five lakhs

depending on the size of the State and the Union Territory.g The maximum limit of
election expenses in an Assembly constituency varies between rupees twenty eight

lakhs and forty lakhs depending on the size of the State.®3 However, the law does not
prescribe any limits for the expenditure by a political party. Explanation 1 to Section
77 stipulates that the expenditure incurred by “leaders of a political party” on account
of travel for propagating the programme of the political party shall not be deemed to
be election expenditure. Thus, there is an underlying dicohotomy in the legal regime.
The law does not regulate contributions to candidates. It only regulates contributions to
political parties. However, expenditure by the candidates and not the political party is
regulated. Be that as it may, the underlying understanding of the legal regime
regulating electoral finance is that finance is crucial for the sustenance and progression
of electoral politics.
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48. 1t is believed that money does not vote but people do. However, studies have

revealed the direct and indirect influence of money on electoral politics.e—4 The primary
way through which money directly influences politics is through its impact on electoral
outcomes.

49. One way in which money influences electoral outcomes is through vote buying.
Another way in which money influences electoral outcomes is through incurring
electoral expenditure for political campaigns. Campaigns have a measurable influence
on voting behavior because of the impact of television advertisements, campaign

events, and personal canvassing.s—5 An informed voter is one who is assumed to be
aware of the policy positions of the candidate or the party they represent and votes on
a thorough analysis of the pros and cons of electing a candidate. On the other hand, an
uninformed voter is assumed to not possess knowledge of the policy positions of the

candidates.®® Campaigns have an effect on the voting behavior of both an informed and
an uninformed voter. The impact of campaigns on an informed voter is supplementary
because campaign activities enable an informed voter to be further informed about the
policies and ideology of the political party and the candidate, and their views on
specific issues. Electoral campaigns reduce the uncertainty about candidates for an
informed voter. For an uninformed voter, electoral campaigns play a much more
persuasive role in influencing electoral behavior because campaigns throw more light
on candidates.

50. Political parties use innovative techniques of campaigning by going beyond the
traditional methods of advertisements, door-to-door campaigning and processions to
increase outreach. For example, political parties sponsor religious festivals and
community fairs, organize sporting matches and literary competitions where cash

awards are given.ﬂ These outreach techniques leave a lasting impression on the minds
of uninformed voters. Thus, enhanced campaign expenditure proportionately increases
campaign outreach which influences the voting behavior of voters.

51. Money also creates entry-barriers to politics by limiting the kind of candidates
and political parties which enter the electoral fray. Studies have shown that money
influences the selection of candidates by political parties because parties would prefer
fielding candidates who would be able to substantially self-finance their campaign

without relying on the party for finance.?8 In this manner, candidates who belong to
socio-economically weaker sections face added barriers because of the close association
of money and politics.

52. Money also excludes parties which are new to the electoral fray, and in
particular, parties representing the cause of marginalized communities. Political parties
which do not have enough finance have had to form electoral coalitions with other
established political parties who would in exchange shoulder a lion's share of the
campaign expenditure of the newly established political party extending to costs
related to coalition propaganda, print and digital advertising, vehicle and equipment

hire, political rallies, food transportation, and daily expenditure for party cadres®?. The
compromises which newly formed political parties have to make lead to a dilution of
the ideology of the party in exchange of its political sustenance. In this manner, money
creates an exclusionary impact by reducing the democratic space for participation for
both candidates and newer and smaller political parties.
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53. The judgments of this Court have recognized the influence of money on politics.
They take a critical view of the role played by big business and “big money” in the

electoral process in India. The decision in Kanwar Lal Gupta v. Amar Nath Chawla’’,
notices that money serves as an asset for advertising and other forms of political
solicitation that increases a candidate's exposure to the public. The court observed that
the availability of large funds allows a candidate or political party “significantly greater
opportunity for the propagation of its programme” in comparison to their political
rivals. Such political disparity, it was observed, results in “serious discrimination
between one political party or individual and another on the basis of money power and
that in turn would mean that “some voters are denied an ‘equal’ voice and some
candidates are denied an ‘equal chance’.

54. In Vatal Nagaraj v. R Dayanand Sagar’t, Justice V R Krishna Iyer noted that
candidates often evade the legal ceiling on expenditure by using big money channelled
by political parties. The court acknowledged that large monetary inputs are “necessary
evils of modern elections”, which they hoped would be eradicated sooner rather than

later. In P Nalla Thampy Terah v. Union of India’?, a Constitution Bench of this Court
was called upon to decide the validity of Explanation 1 to Section 77 of the RPA which
allowed unlimited channelling of funds by political parties for the election of their
candidates. While upholding the constitutional validity of the explanation, the Court
noted that the petitioners were justified in criticizing the statute for “diluting the
principle of free and fair elections.”

55. In Common Cause (A Registered Society) v. Union of India”3, this Court dwelt
on the ostentatious use of money by political parties in elections to further the
prospects of candidates set up by them. Justice Kuldip Singh described the role of
money in the electoral process, which is relevant for contextualizing the issue:

“18. ... [The General Elections] is an enormous exercise and a mammoth venture
in terms of money spent. Hundreds and thousands of vehicles of various kinds are
pressed on to the roads in 543 parliamentary constituencies on behalf of thousands
of aspirants to power, many days before the general elections are actually held.
Millions of leaflets and many million posters are printed and distributed or pasted all
over the country. Banners by the lakhs are hoisted. Flags go up, walls are painted,
and hundreds of thousands of loudspeakers play out the loud exhortations and
extravagant promises. VIPs and VVIPs come and go, some of them in helicopters
and air-taxis. The political parties in their quest for power spend more than one
thousand crore of rupees on the General Election (Parliament alone), yet nobody
accounts for the bulk of money so spent and there is no accountability anywhere.
Nobody discloses the source of the money. There are no proper accounts and no
audit. From where does the money come from nobody knows. In a democracy where
rule of law prevails this naked display of black money, by violating the mandatory
provisions of law, cannot be permitted.”

56. The challenge to the statutory amendments and the Electoral Bond Scheme
cannot be adjudicated in isolation without a reference to the actual impact of money on
electoral politics. This Court has in numerous judgments held that the effect and not
the object of the law on fundamental rights and other constitutional provisions must be
determined while adjudicating its constitutional validity. The effect of provisions
dealing with electoral finance cannot be determined without recognizing the influence
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of money on politics. Therefore, we must bear in mind the nexus between money and
electoral democracy while deciding on the issues which are before us in this batch of
petitions.
F. The challenge to non-disclosure of information on electoral financing

57. Section 29C of the RPA as amended by the Finance Act, 2017 stipulates that the
political party need not disclose financial contributions received through electoral
bonds. Similarly, Section 13A of the IT Act as amended does not require the political
party to maintain a record of contributions for contributions received through electoral
bonds. Section 182 of the Companies Act, 2013 as amended by the Finance Act, 2017
by which the earlier requirement of disclosure of particulars of the amount contributed
by companies to political parties in their profit and loss accounts was deleted. The
company which has made financial contributions is now only required to disclose the
total amount contributed to political parties without disclosing specific particulars about
the political party to which the contribution was made.

58. Maintaining the anonymity of the contributor is a crucial and primary
characteristic of the Electoral Bond Scheme. The electoral bond is defined as a bearer

banking instrument which does not carry the name of the buyer.M The law mandates
the authorized bank to not disclose the information furnished by the buyer except when
demanded by a competent court or upon the registration of a criminal case by law

enforcement agencies.”>

59. The amendments introduced by the Finance Act, 2017 and the Electoral Bond
Scheme are challenged on the ground that the non-disclosure of information about
electoral contributions is violative of the right to information of the voter which is
traceable to Article 19(1)(a) of the Constitution.

i. Infringement of the right to information of the voter

60. This segment of the judgment will discuss whether the amendments and the
Electoral Bond Scheme infringe the right to information of the voter. For this purpose,
we will discuss the scope of the right to information, and whether the right extends to
information on contributions to political parties.
a. The scope of Article 19(1)(a) : tracing the right to information

61. Article 19(1)(a) has been held to guarantee the right to information to citizens.
The judgments of this Court on the right to information can be divided into two phases.
In the first phase, this Court traced the right to information to the values of good
governance, transparency and accountability. These judgments recognize that it is the
role of citizens to hold the State accountable for its actions and inactions and they
must possess information about State action for them to accomplish this role
effectively.

62. In the first phase, this Court delineated the scope of the right to information in
the context of deciding the disclosure of evidence relating to affairs of the State.
Provisions of the Indian Evidence Act stipulate that evidence which is relevant and
material to proceedings need not be disclosed to the party if the disclosure would

violate public interest.”® In the 1960's, this Court framed the issue of disclosure of
documents related to the affairs of the State in terms of a conflict between public
interest and private interest. This Court observed that the underlying principle in the
provisions of the Indian Evidence Act bearing on the disclosure of evidence related to
the affairs of the State is that if such disclosure is denied, it would violate the private
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interest of the party.ZZ So, when a party seeks the disclosure of documents, and when
such disclosure is denied on the ground that it would violate public interest, there is a
conflict between private interest and public interest. In subsequent cases, the courts
cast the principle underlying the provisions of disclosure in the Indian Evidence Act as
a conflict between two conceptions of public interest. This Court held that disclosure of
information aids the party to the proceedings. But beyond that, disclosure also serves

the public interest in the administration ofjustice.E

63. In State of Uttar Pradesh v. Raj Narainﬂ, the respondent sought to summon
documents in an election petition. The State made a claim of privilege from disclosure
of documents. In his concurring opinion in the Constitution Bench, Justice KK Mathew
observed that there is a public interest in the impartial administration of justice which
can only be secured by the disclosure of relevant and material documents. The learned
Judge reaffirmed this proposition by tracing the right to information to Article 19(1)(a)
of the Constitution:

“74. In a Government of responsibility like ours, where all the agents of the public
must be responsible for their conduct, there can be but few secrets. The people of
this country have a right to know every public act, everything that is done in a
public way, by their public functionaries. They are entitled to know the particulars of
every public transaction in all its bearing. The right to know, which is derived from
the concept of freedom of speech, though not absolute, is a factor which should
make one wary, when secrecy is claimed for transactions which can, at any rate,
have no repercussion on public security.[...]”

64. This principle was further elucidated in SP Gupta v. Union of India®®. The Union
of India claimed immunity against the disclosure of the correspondence between the
Law Minister, the Chief Justice of the High Court of Delhi, and the Chief Justice of India
on the reappointment of Additional Judges. Justice P N Bhagwati while discussing the
position of law on claims of non-disclosure, observed that the Constitution guarantees
the “right to know” which is necessary to secure “true facts” about the administration
of the country. The opinion recognised accountability and transparency of governance
as important features of democratic governance. Democratic governance, the learned
Judge remarked, is not restricted to voting once in every five years but is a continuous
process by which the citizens not merely choose the members to represent themselves
but also hold the government accountable for their actions and inactions for which

citizens need to possess information®t,

65. Our discussion indicates that the first phase of the jurisprudence on the right to
information in India focussed on the close relationship between the right and open
governance. The judgments in this phase were premised on the principle that the
citizens have a duty to hold the government of the day accountable for their actions
and inactions, and they can effectively fulfil this duty only if the government is open
and not clothed in secrecy.

66. In the second phase of the evolution of the jurisprudence on the right to
information, this Court recognised the importance of information to form views on

social, cultural and political issues, and participate in and contribute to discussions.22
Courts recognised that the relevance of information is to not only to hold the
government accountable but also to discover the truth in a marketplace of ideas which
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would ultimately secure the goal of self-development.83 This Court also recognised that
freedom of speech and expression includes the right to acquire information which
would enable people to debate on social, moral and political issues. These debates
would not only foster the spirit of representative democracy but would also curb the
prevalence of misinformation and monopolies on information. Thus, in the second
phase, the Court went beyond viewing the purpose of freedom of speech and
expression through the lens of holding the government accountable, by recognising the
inherent value in effective participation of the citizenry in democracy. This Court
recognised that effective participation in democratic governance is not just a means to
an end but is an end in itself. This interpretation of Article 19(1)(a) is in line with the

now established position that fundamental freedoms and the Constitution as a whole

seek to secure conditions for self-development at both an individual and group level B4

A crucial aspect of the expansion of the right to information in the second phase is that
right to information is not restricted to information about state affairs, that is, public
information. It includes information which would be necessary to further participatory
democracy in other forms and is not restricted to information about the functioning of
public officials. The right to information has an instrumental exegesis, which recognizes
the value of the right in facilitating the realization of democratic goals. But beyond
that, the right to information has an intrinsic constitutional value; one that recognizes
that it is not just a means to an end but an end in itself.

b. Right to information of a voter : exploring the

67. In Union of India v. Association for Democratic Reforms®> “ADR"™), this Court
traced the right of voters to have information about the antecedents, including the
criminal past, of candidates contesting elections, to Article 19(1)(a) of the Constitution.
In ADR (supra), proceedings under Article 226 of the Constitution were instituted
before the High Court of Delhi seeking a direction to implement the Law Commission's
recommendations to (a) debar candidates from contesting elections if charges have
been framed against them by a Court in respect of certain offences; and (b) ensure
that candidates furnish details regarding criminal cases which are pending against
them. The High Court held that the Court cannot direct Parliament to implement the
recommendations of the Law Commission. However, the High Court directed the ECI to
secure information relating to (a) the details of cases in which a candidate is accused of
any offences punishable with imprisonment;(b) assets possessed by a candidate, their
spouse and dependents; (c) facts bearing on the candidate's competence, capacity,
and suitability for representing the people; and (d) any other information which ECI
considers necessary for judging the capacity of the candidate fielded by the political
party.

68. The Union of India appealed against the decision of the High Court before this
Court. This Court held that voters have a right to be sufficiently informed about
candidates so as to enable them to exercise their democratic will through elections in
an intelligent manner. Such information was held to be necessary for elections to be
conducted in a “free and fair manner”:

“34. ..the members of a democratic society should be sufficiently informed so
that they may influence intelligently the decisions which may affect themselves and
this would include their decision of casting votes in favour of a particular candidate.
If there is a disclosure by a candidate as sought for then it would strengthen the
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voters in taking appropriate decision of casting their votes.

[...] we fail to understand why the right of a citizen/voter — a little man — to
know about the antecedents of his candidate cannot be held to be a fundamental
right under Article 19(1)(a). In our view, democracy cannot survive without free and
fair election, without free and fairly informed voters. Votes cast by uninformed
voters in favour of X or Y candidate would be meaningless. As stated in the aforesaid
passage, one-sided information, disinformation, misinformation and non-
information, all equally create an uninformed citizenry which makes democracy a
farce. Therefore, casting of a vote by a misinformed and non-informed voter or a
voter having one-sided information only is bound to affect the democracy seriously.
Freedom of speech and expression includes right to impart and receive information
which includes freedom to hold opinions.”

69. This Court rejected the argument that information about a candidate contesting
elections cannot be compelled to be disclosed because it is not “public information”.
The three-Judge Bench held that information that candidates are required to disclose is
only limited to aiding the voters in assessing whether they could cast their vote in a
candidate's favour. The Court observed that the criminal background of a candidate and
assets of the candidate (through which it could be assessed if the candidate has
amassed wealth through corruption when they were elected previously) would aid the
voters to cast their vote in an informed manner. This Court directed the ECI to call for
the following information on affidavit as a part of nomination:

a. Whether the candidate has been convicted, acquitted or discharged of any
criminal offence in the past and if convicted, whether they are punished with
imprisonment or fine;

b. In the six months prior to the filling of homination papers, whether the candidate
was accused in any pending case for an offence punishable with imprisonment for
two years or more, and in which a charge is framed or cognizance is taken by the
court of law;

c. The assets (immovable, movable, bank balances and others) of a candidate and of
his/her spouse and that of dependents;

d. Liabilities, if any, particularly whether there are any over dues to any public
financial institution or government dues; and

e. The educational qualifications of the candidate.

70. This Court observed that the ECI can ask candidates to disclose information

about the expenditure incurred by political parties to maintain the purity of elections.8¢
However, the operative portion of the judgment did not reflect this observation.
71. Pursuant to the decision of this Court in ADR (supra), Parliament amended the

RPA to incorporate some of the directions issued by this Court.22 Section 33-B of RPA
stipulated that the candidate need not disclose any other information (other than the
information required by law) notwithstanding any judgment. In PUCL v. Union of

India®, proceedings were initiated before this Court under Article 32 for challenging
Section 33-B of the RPA. Justice M B Shah, writing for the majority, noted that the
decision of the three-Judge Bench in ADR (supra) tracing the right to know the
antecedents of candidates contesting elections had attained finality and Section 33-B
was unconstitutional because it had the effect of rendering the judgment of this Court
inoperative. The learned Judge on an independent interpretation also held that the
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right to information of a voter is a facet of Article 19(1)(a).82

72. Justice Venkatarama Reddi observed in his concurring opinion that there are two
postulates which govern the right to vote : first, the formulation of an opinion about
candidates, and second, the expression of choice based on the opinion formulated by
casting votes in favour of a preferred candidate. A voter must possess relevant and
essential information that would enable them to evaluate a candidate and form an

opinion for the purpose of casting votes.?? The learned Judge observed that the
Constitution recognises the right of a voter to know the antecedents of a candidate

though the right to vote is a statutory rightﬂ because the action of voting is a form of
expression protected by Article 19(1)(a):

“Though the initial right cannot be placed on the pedestal of a fundamental right,
but, at the stage when the voter goes to the polling booth and casts his vote, his
freedom to express arises. The casting of vote in favour of one or the other candidate
tantamounts to expression of his opinion and preference and that final stage in the
exercise of voting right marks the accomplishment of freedom of expression of the
voter. That is where Article 19(1)(a) is attracted.”

73. In the context of the decision of this Court in ADR (supra), the learned Judge
observed that the Court issued specific directions for the disclosure of certain
information about candidates because of a legislative vacuum, and that the directions
issued to the ECI will fill the vacuum until Parliament legislates on the subject. Thus,
the five directions which were issued by this Court in ADR (supra) were not construed
to be inflexible and immutable theorems. The learned Judge observed that though the
voters have a fundamental right to know the antecedents of candidates, all the
conceptions of this right formulated by this Court in ADR (supra) cannot be elevated to
the realm of fundamental rights.

74. The majority was of the view that the voters have a fundamental right to all the
information which was directed to be declared by this Court in ADR (supra). Justice
Venkatarama Reddi disagreed. In the opinion of the learned Judge, only certain
information directed to be disclosed in ADR (supra) is “crucial” and “essential” to the
right to information of the voter:

"109. In my view, the points of disclosure spelt out by this Court in Assn. for
Democratic Reforms case [Ed. : See full text at 2003 Current Central Legislation, Pt.
II, at p. 3] should serve as broad indicators or parameters in enacting the legislation
for the purpose of securing the right to information about the candidate. The
paradigms set by the Court, though pro tempore in nature as clarified supra, are
entitled to due weight. If the legislature in utter disregard of the indicators
enunciated by this Court proceeds to make a legislation providing only for a
semblance or pittance of information or omits to provide for disclosure on certain
essential points, the law would then fail to pass the muster of Article 19(1)(a).
Though certain amount of deviation from the aspects of disclosure spelt out by this
Court is not impermissible, a substantial departure cannot be countenanced. The
legislative provision should be such as to promote the right to information to a
reasonable extent, if not to the fullest extent on details of concern to the voters and
citizens at large. While enacting the legislation, the legislature has to ensure that
the fundamental right to know about the candidate is reasonably secured and
information which is crucial, by any objective standards, is not denied. [..] The
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Court has to take a holistic view and adopt a balanced approach, keeping in view the
twin principles that the citizens’ right to information to know about the personal
details of a candidate is not an unlimited right and that at any rate, it has no fixed
concept and the legislature has freedom to choose between two reasonable
alternatives. [...] But, I reiterate that the shape of the legislation need not be solely
controlled by the directives issued to the Election Commission to meet an ad hoc
situation. As I said earlier, the right to information cannot be placed in straitjacket
formulae and the perceptions regarding the extent and amplitude of this right are
bound to vary.”

75. Justice Reddi held that Section 33-B was unconstitutional because:

a. Parliament cannot impose a blanket ban on the disclosure of information other
than the disclosure of information required by the provisions of RPA. The scope of
the fundamental right to information may be expanded in the future to respond to
future exigencies and necessities. The provision had the effect of emasculating
the freedom of speech and expression of which the right to information is a facet;
and

b. The provision failed to give effect to an essential aspect of the fundamental right,
namely the disclosure of assets and liabilities of the candidates.

76. Justice Reddi then proceeded to juxtapose the directions for disclosure issued by
this Court in ADR (supra) with the scope of the provisions of the RPA mandating
disclosure. The learned judge observed that the extent of disclosure mandated in RPA
is fairly adequate with respect to past criminal records but not with regard to pending

cases.22 With respect to assets and liabilities, the learned Judge observed that the
disclosure of assets and liabilities is essential to the right to information of the voter
because it would enable voters to form an opinion about whether the candidate, upon
being elected in the past, had amassed wealth in their name or their family
Additionally, information about dues which are payable by the candidate to public
institutions would enable voters to know the candidate's dealing with public money in
the past.

77. Justice Reddi observed that the requirement to disclose assets of the
candidate's family was justified because of the prevalence of Benami transactions.
Though mandating the disclosure of assets and liabilities would infringe the right to
privacy of the candidate and their family, the learned Judge observed that disclosure
which is in furtherance of the right to information would trump the former because it
serves the larger public interest. Justice Reddi then observed that disclosure of the
educational qualifications of a candidate is not an essential component of the right to
information because educational qualifications do not serve any purpose for the voter to
decide which candidate to cast a vote for since the characteristics of duty and concern
of the people is not "monopolised by the educated”. A conclusion to the contrary, in the

learned Judge's opinion, would overlook the stark realities of the society.ﬁ
78. The following principles can be deduced from the decisions of this Court in ADR
(supra) and PUCL (supra):

a. The right to information of voters which is traced to Article 19(1)(a) is built upon
the jurisprudence of both the first and the second phases in the evolution of the
doctrine, identified above. The common thread of reasoning which runs through
both the first and the second phases is that information which furthers
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democratic participation must be provided to citizens. Voters have a right to
information which would enable them to cast their votes rationally and
intelligently because voting is one of the foremost forms of democratic
participation;

b. In ADR (supra), this Court observed that while the disclosure of information may
violate the right to privacy of candidates and their families, such information

must be disclosed because it furthers public interest.2* The opinion of Justice
Venkatarama Reddi in PUCL (supra) also followed the same line of reasoning.
Justice M B Shah writing for himself and Justice D M Dharmadhikari held that the
right to privacy would not be infringed because information about whether a
candidate is involved in a criminal case is a matter of public record. Similarly, the
assets or income are normally required to be disclosed under the provisions of the
Income Tax Act; and

c. The voters have a right to the disclosure of information which is “essential” for
choosing the candidate for whom a vote should be cast. The learned Judges in
PUCL (supra) differed to the extent of what they considered "“essential”
information for exercising the choice of voting.

79. While relying on the judgments of this Court in ADR (supra) and PUCL (supra)
the petitioners argue that non-disclosure of information on the funding of political
parties is violative of the right to information under Article 19(1)(a). This Court needs
to consider the following two issues to answer the question:

a. Whether the requirements of disclosure of information about “candidates” can be

extended to “political parties”; and

b. If the answer to (a) above is in the affirmative, whether information on the

funding of political parties is “essential” for exercising choice on voting.
C. The focal point of the electoral process : candidate or political party

80. The decisions in ADR (supra) and PUCL (supra) recoghise the right to
information of a voter about candidates, which enables them to cast their vote in an
effective manner. The relief which was granted by this Court in PUCL (supra) and ADR
(supra) was restricted to the disclosure of information about candidates contesting the
election because of the limited nature of the reliefs sought. The ratio decidendi of the
two judgments of this Court is that voters have a right to receive information which is
essential for them to cast their votes. This Court has to first analyse if the ‘political
party’ is a relevant ‘political unit’ in the electoral process to answer the question
whether funding details of political parties are essential information for the voter to
possess.

81. The Constitution of India did not make a reference to political parties when it
was adopted. A reference was made when the Tenth Schedule was included in the
Constitution by the Constitution (Fifty-Second) Amendment Act, 1985. However, even
though the Constitution on its adoption did not make a reference to political parties,
statutory provisions relating to elections accorded considerable importance to political
parties, signifying that political parties have been the focal point of elections.

82. The ECI notified the Election Symbols (Reservation and Allotment) Order,

196822 in exercise of the powers conferred by Article 344 of the Constitution read with

Section 29A of the RPA and Rules 522 and 102Z of the Conduct of Election Rules, 1961.
In terms of the provisions of the Symbols Order, the ECI shall allot a symbol to every
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candidate contesting the election. The Symbols Order classifies political parties into
recognised political parties and unrecognised political parties. The difference in the
procedure under the Symbols Order for allotting symbols to recognised political parties,
registered but unrecognised political parties and independent candidates indicates both
the relevance and significance of political parties in elections in India.

83. A party is classified a National®® or a State recognised partyﬂ based on the total
percentage of votes secured at the last general elections and (or) the number of

candidates who have been returned to the Legislative Assembly. Symbols are reserved

for allocation to recognised political parties.1%2 All candidates who are being set up by a

national or a State recognised party are to be allotted the symbol reserved for that

party for the purpose of contesting elections. 2%

84. Symbols other than those reserved for recognised political parties shall be

available for allotment to independent candidates and candidates set up by political

parties which are not recognised political parties in terms of the Symbols Order.1%¢

Candidates set up by a registered but unrecognised political party may also be allotted

a common symbol if they fulfil certain conditions laid down in the Symbols Order.1%3
85. Thus, the Symbols Order creates a demarcation between candidates set up by
political parties and candidates contesting individually. Political parties are allotted a
Symbol such that all candidates who are set up by that political party are allotted the
Symbol of their political party while contesting elections. Even within candidates who
are set up by political parties, the Symbols Order creates a distinction between
unrecognised but registered political parties and recognised political parties.
Recognised political parties shall continue to be allotted the same symbol for all

General elections until the time these political parties fulfil the conditions for

recognition under the Symbols Order.2%? The effect of the provisions of the Symbols

Order is that the symbols of certain political parties, particularly those which have
enjoyed the status of a recognised political party for long are entrenched in the minds
of the voters that they associate the symbol with the political party.

86. For unrecognised but registered political parties, though a common symbol is
allotted for all candidates being set up by the political parties, the symbol is not
“reserved” for the Party. The ECI could allot different symbols to that political party in
each General election. The candidates of a registered but unrecognised political party
may be represented by a common symbol but the people would not attach a specific
symbol to the political party because the symbol by which it is represented may
change with every election.

87. The purpose of allotting symbols to political parties is to aid voters in identifying
and remembering the political party. The law recognises the inextricable link between a
political party and the candidate though the vote is cast for a candidate. The literacy
rate in India was 18.33 percent when the first General Election was held in 1951. Most
of the voters identified a political party only with its symbol and this still continues to
the day. In a few cases, the voters would not possess any knowledge of the candidate
being set up by the political party. They would vote solely based on the symbol which
is allotted to the political party; knowledge of which they have obtained through
campaigning activities or its sustained presence in the electoral fray. Gayatri Devi, the
third Maharani consort of Jaipur who was later set up as a candidate by the Swatantra
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Party, recalls in her Autobiography that her team spent hours trying to persuade the
voters that they had to vote for the Symbol Star (which was the symbol of the

Swatantra Party) and not a symbol showing a horse and a rider because she also rode a

horse : 92

“Since most of India is illiterate, at the polls people vote according to a visual
symbol of their party. [...] The Swatantra Party had a star. Baby, all my other helpers
and I spent endless frustrating hours trying to instruct the women about voting for
the star. On the ballot sheet, we said, over and over again, this is where the
Maharani's name will appear and next to it will be a star. But it was not as simple as
that. They noticed a symbol showing a horse and a rider, agree with each other that
the Maharani rides so that must be her symbol. Repeatedly we said, “"No, no, that's
not the right one.” Then they caught sight of the emblem of a flower. Ah, the flower
of Jaipur - who else could it mean but the Maharani? “"No, no, no, not the flower.” All
right, the star. Yes, that seems appropriate for the Maharani, but look, here is the
sun. If the Maharani is a star, then the sun must certainly mean the Maharaja. We'll
vote for both. Immediately the vote would have been invalidated. Even up to the
final day, Baby and I were far from sure that we had managed to get our point
across.”

88. Symbols also gain significance when the names of political parties sound similar.
For example, political parties by the names of “"Dravida Munnetra Kazhagam”, “All
Indian Anna Dravida Munnetra Kazhagam”, “Dravida Kazhagam”, “Desiya Murpokku
Dravida Kazhagam”, “Makkal Desiya Murpokku Dravida Kazhagam”, “Kongu Desa
Makkal Katchi”, “Kongunadu Makkal Desia Katchi”, and “Kongunadu Makkal Katchi”
contest elections in Tamil Nadu. The names of all the political parties bear similarities
due to the usage of the same words with certain additions or deletions. The allocation
of Symbols to political parties would help voters identify and distinguish between
political parties which have similar sounding names. It is precisely because of the close
association of the symbol with the political party by voters that both factions of the
party vie for the symbol that is allotted to the Party when there is a split in a
recognised political party.

89. India follows the open-list first past the post form of election in which votes are
cast for a candidate and the candidate who secures the highest number of votes is
chosen to represent the people of that constituency. It could be argued that this
system of elections gives prominence to candidates and not political parties unlike the
system of closed list of elections where the voters do not have any knowledge of the

candidates that are set up by the Political Party.@

90. However, it cannot be concluded that the decision of voting is solely based on
the individual candidate's capabilities and not the political party merely because the
voter has knowledge of the candidate who has been set up by the political party. Such
a conclusion cannot be definitively drawn particularly in view of the design of the
electoral voting machine which has a list of the names of the candidates who are
contesting the election from the constituency along with the symbol of the political
party which is fielding the candidate. Voters casts their votes based on two
considerations : the capability of the candidate as a representative and the ideology of
the political party.

91. Political parties publish electoral manifestos containing the ideology of the party,
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major policies of the political party, plans, programmes and other considerations of

governance which would be implemented if they came to power.l2Z While political

manifestos do not necessarily always translate to policies when the party is elected to
power, they throw light upon the integral nature of political parties in the electoral
system. By publishing an election manifesto, a political party communicates to the
voters that they must accord preference to the political party. Party manifestos prod
voters to look away from a candidate centric and towards a party centric perception of
elections.

92. Lastly, the prominence of political parties as electoral units is further heightened
by the form of government in India. India follows a Westminister system of
government which confers prominence to political parties without strictly separating
between the legislature and the executive. The time-honoured convention of the
cabinet form of government is that the leader of the political party with absolute

majority must be called to form the government.& The Council of Ministers is

appointed by the President on the aid and advice of the Prime Minister.222 political
parties are intrinsic to this form of government because of the very process of
government formation. The recommendations of the Sarkaria Commission on the
exercise of discretion by the Governor when no single political party commands an
absolute majority, which has been given judicial recognition in Rameshwar Prasad v.

Union of India**%, also prioritises political parties making them central to the

governance structure 2t

93. The centrality of political parties in the electoral system is further accentuated
by the inclusion of the Tenth Schedule. The Tenth Schedule deals with disqualification
on the ground of defection from the political party which set up the elected individual
as its candidate. Paragraph 2 provides the following grounds of defection:

a. Voluntarily giving up membership of the political party; and

b. Voting or abstaining from voting in the House contrary to direction issued by the
political party without obtaining prior permission from the political party and
when such voting has not been condoned by the political party.

94, The underlying principle of anti-defection law which has been recognised by a

seven-Judge Bench of this Court in Kihoto Hollohon v. Zachillhuﬁ, is that a candidate

set up by a political party is elected on the basis of the programme of that political
party. In the course of years, while deciding disputes related to the Tenth Schedule,
judgments of this Court have further strengthened the centrality of political parties in

the electoral system. In Ravi S. Naik v. Union of Indiag, this Court observed that

voluntarily giving up membership of a political party has a wider connotation and
includes not just resignation of the member from the party and an inference can also

be drawn from the conduct of the member. In Subash Desai v. Principal Secretary,

Governor of Maharashtra*%, a Constitution Bench of this Court while interpreting the

provisions of the Tenth Schedule held that the political party and not the legislature
party (which consists of the members of the House belonging to a particular political
party) appoints the Whip of a political party for the purposes of Paragraph 2(1)(b) of

the Tenth Schedule. >
95. In summation, a ‘political party’ is a relevant political unit in the democratic
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electoral process in India for the following three reasons:

a. Voters associate voting with political parties because of the centrality of symbols
in the electoral process;

b. The form of government where the executive is chosen from the legislature based
on the political party or coalition of political parties which has secured the
majority; and

c. The prominence accorded to political parties by the Tenth Schedule of the
Constitution.

d. The essentiality of information about political funding for the effective exercise of the
choice of voting

96. In ADR (supra) and PUCL (supra), this Court held that a voter has a right to
information which is essential for them to exercise their freedom to vote. In the
previous section, we have concluded that political parties are a relevant political unit.
Thus, the observations of this Court in PUCL (supra) and ADR (supra) on the right to
information about a candidate contesting elections is also applicable to political
parties. The issue whether information about the funding received by political parties
is essential for an informed voter must be answered in the context of the core tenets
of electoral democracy. The Preamble to the Constitution resolves to constitute a social,
economic, and politically just society where there is equality of status and opportunity.
The discourse which has emanated within and outside the Courts is often restricted to
the ideals of social and economic justice and rarely includes political inequality.

97. Electoral democracy in India is premised on the principle of political equality
which the Constitution guarantees in two ways. First, by guaranteeing the principle of
“one person one vote” which assures equal representation in voting. The Constitution
prescribes two conditions with respect to elections to seats in Parliament which
guarantee the principle of “one person one vote” with respect to every voter and
amongst every State:

a. Each State shall be divided into territorial constituencies in such a manner that

the ratio between the population of each constituency and the number of seats

allotted to it shall be the same throughout the State;*¢ and

b. The total number of seats allotted to each State in Parliament should be such that

the ratio between the number of seats, and the population of the State is the

same for all States.*Z

98. Second, the Constitution ensures that socio-economic inequality does not
perpetuate political inequality by mandating reservation of seats for Scheduled Castes

and Scheduled Tribes in Parliament*® and State Assemblies.**2

99. The Constitution guarantees political equality by focusing on the ‘elector’ and
the ‘elected’. These two constitutional precepts foster political equality in the following
two ways. First, the Constitution mandates that the value of each vote is equal. This
guarantee ensures formal political equality where every person's vote is accorded equal
weightage. Second, the Constitution ensures that members of socially marginalized
groups are not excluded from the political process. This guarantee ensures (a) equality
in representation; and (b) equality in influence over political decisions.

100. However, political inequality continues to persist in spite of the constitutional
guarantees. One of the factors which contributes to the inequality is the difference in




® SCC Online Web Edition, © 2024 EBC Publishing Pvt. Ltd.
SCC Page 34 Wednesday, March 06, 2024 5 3
Printed For: Pranav Sachdeva
m SCC Online Web Edition: http://www.scconline.com

The okt wosts il ] © 2024 EBC Publishing Pvt. Ltd., Lucknow.

the ability of persons to influence political decisions because of economic inequality. In

a politically equal society, the citizens must have an equal voice to influence the

political process.m We have already in the preceding section elucidated the close

association of money and politics where we explained the influence of money over
electoral outcomes. However, the influence of money over electoral politics is not
limited to its impact over electoral outcomes. It also spills over to governmental
decisions. It must be recalled here that the legal regime in India does not distinguish
between campaign funding and electoral funding. The money which is donated to
political parties is not used by the political party only for the purposes of electoral
campaign. Party donations are also used, for instance, to build offices for the political
party and pay party workers. Similarly, the window for contributions is not open for a
limited period only prior to the elections. Money can be contributed to political parties
throughout the year and the contributed money can be spent by the political party for
reasons other than just election campaigning. It is in light of the nexus between
economic inequality and political inequality, and the legal regime in India regulating
party financing that the essentiality of the information on political financing for an
informed voter must be analyzed.

101. Economic inequality leads to differing levels of political engagement because of
the deep association between money and politics. At a primary level, political

contributions give a “seat at the table” to the contributor. That is, it enhances access to

Iegislators.& This access also translates into influence over policy-making. An

economically affluent person has a higher ability to make financial contributions to
political parties, and there is a legitimate possibility that financial contribution to a
political party would lead to quid pro quo arrangements because of the close nexus
between money and politics. Quid pro quo arrangements could be in the form of
introducing a policy change, or granting a license to the contributor. The money that is
contributed could not only influence electoral outcomes but also policies particularly
because contributions are not merely limited to the campaign or pre-campaign period.
Financial contributions could be made even after a political party or coalition of parties
form Government. The possibility of a quid pro quo arrangement in such situations is
even higher. Information about political funding would enable a voter to assess if there
is a correlation between policy making and financial contributions.

102. For the information on donor contributions to be relevant and essential, it is
not necessary that voters have to take the initiative to peruse the list of contributors to
find relevant information which would enable them to cast their vote effectively.
Electronic and print media would present the information on contributions received by
political parties, and the probable link between the contribution and the licenses which
were given to the company in an accessible format. The responses to such information
by the Government and political parties would go a long way in informing the voter.

103. However, to establish the argument of quid pro quo arrangements between the
contributor and the political party, it is necessary that the political party has knowledge
of the particulars of funding to its party. The political party to whom contributions are
made cannot enter into a quid pro quo arrangements if it is unaware of the donor. The
Scheme defines electoral bond “as a bond issued in the nature of promissory note

which shall be a bearer banking instrument and shall not carry the name of the buyer
122

or payee. The Scheme also stipulates that the information furnished by the buyer
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shall be treated as confidential which shall not be disclosed by any authority except

when demanded by a competent court or by a law enforcement agency upon the

registration of criminal case.122

104. The submission of the Union of India is that the political party which receives
the contribution does not know of identity of the contributor because neither the bond
would have their name nor could the bank discloses such details to the political party.
We do not agree with this submission. While it is true that the law prescribes
anonymity as a central characteristic of electoral bonds, the de jure anonymity of the
contributors does not translate to de facto anonymity. The Scheme is not fool-proof.
There are sufficient gaps in the Scheme which enable political parties to know the
particulars of the contributions made to them. Clause 12 of the Scheme states that the
bond can be encashed only by the political party by depositing it in the desighated
bank account. The contributor could physically hand over the electoral bond to an office
bearer of the political party or to the legislator belonging to the political party, or it
could have been sent to the office of the political party with the name of the
contributor, or the contributor could after depositing the electoral bond disclose the
particulars of the contribution to a member of the political party for them to cross-
verify. Further, according to the data on contributions made through electoral bonds,
ninety four percent of the contributions through electoral bonds have been made in the
denomination of one crore. Electoral bonds provide economically resourced contributors
who already have a seat at the table selective anonymity vis-a-vis the public and not
the political party.

105. In view of the above discussion, we are of the opinion that the information
about funding to a political party is essential for a voter to exercise their freedom to
vote in an effective manner. The Electoral Bond Scheme and the impugned provisions
to the extent that they infringe upon the right to information of the voter by
anonymizing contributions through electoral bonds are violative of Article 19(1)(a).

ii. Whether the infringement of the right to information of the voter is justified

106. The next issue which falls for analysis is whether the violation of the right to
information is justified. This Court has laid down the proportionality standard to

determine if the violation of the fundamental right is justified.lz—4 The proportionality
standard is as follows:

a. The measure restricting a right must have a legitimate goal (legitimate goal

stage);

b. The measure must be a suitable means for furthering the goal (suitability or

rational connection stage);

Cc. The measure must be least restrictive and equally effective (necessity stage); and

d. The measure must not have a disproportionate impact on the right holder

(balancing stage).

107. The legitimate goal stage requires this Court to analyze if the objective of
introducing the law is a legitimate purpose for the infringement of rights. At this stage,
the State is required to discharge two burdens. First, the State must demonstrate that
the objective is legitimate. Second, the State must establish that the law is indeed in

furtherance of the legitimate aim that is contended to be served.12>
108. The then Finance Minister, Mr. Arun Jaitley encapsulated the objective of



® SCC Online Web Edition, © 2024 EBC Publishing Pvt. Ltd.
SCC Page 36 Wednesday, March 06, 2024 5 5
Printed For: Pranav Sachdeva
m SCC Online Web Edition: http://www.scconline.com

The okt wosts il ] © 2024 EBC Publishing Pvt. Ltd., Lucknow.

introducing the Electoral Bond Scheme thus:

a. An attempt was made in the past to incentivize donations to political party
through banking channels. Both the donor and the donee were granted exemption
from payment of tax if accounts of contributions were maintained and returns
were filed. However, the situation had only marginally improved. Political parties
continued to receive funds through anonymous sources; and

b. Donors have been reluctant in donating through the banking channel because the
disclosure of donor identity would entail adverse consequences.

109. In other words, Mr. Jaitley stated that the main purpose of the Scheme is to
curb black money in electoral financing and this purpose could be achieved only if
information about political donations is kept confidential. That is, donor privacy is a
means to incentivize contributions through the banking channel. However, Mr. Tushar
Mehta argued that protecting donor privacy is an end in itself. We will now proceed to
determine if the infringement of the right to information of the voters is justified vis-a-
vis the purposes of (a) curbing black money; and (b) protecting donor privacy.

a. Curbing Black money

110. The petitioners argue that the infringement of the right to information which is
traceable to Article 19(1)(a) can only be justified if the purpose of the restriction is
traceable to the grounds stipulated in Article 19(2). They argue that the purpose of
curbing of black money cannot be traced to any of the grounds in Article 19(2), and
thus, is not a legitimate purpose for restricting the right to information.

111. Article 19(2) stipulates that the right to freedom of speech and expression can
only be restricted on the grounds of : (a) the sovereignty and integrity of India; (b) the
security of the State; (c) friendly relations with foreign states, (d) public order; (e)
decency or morality; (f) contempt of court; (g) defamation; and (h) incitement to an
offence. The purpose of curbing black money is traceable to public interest. However,
public interest is not one of the grounds stipulated in Article 19(2). Of the rights
recognized under Article 19, only Article 19(1)(g) which guarantees the freedom to

practice any profession or to carry on any occupation, trade or business can be

restricted on the ground of public interest.22%

112. In Sakal Papers v. The Union of India*?., the constitutional validity of the
Newspaper (Price and Page) Act, 1965 and the Daily Newspaper (Price and Page)
Order, 1960 which regulated the number of pages according to the price charged,
prescribed the number of supplements to be published and regulated the area for
advertisements in the newspapers was challenged on the ground that it violated the
freedom of press under Article 19(1)(a). The Union of India submitted that the
restriction on the freedom of press was justified because the purpose of the law was to
prevent unfair competition which was in furtherance of public interest. It was argued
that the restriction was justified because the activities carried out by newspapers were
also traceable to the freedom to carry out a profession which could be restricted on the
ground of public interest under Article 19(6). Justice JR Mudholkar writing for the
Constitution Bench observed that the impugned legislation “directly and immediately”
curtails the freedom of speech guaranteed under Article 19(1)(a), and the freedom
cannot be restricted on any ground other than the grounds stipulated in Article 19

(2).12& In Express Newspapers v. Union ofIndiam, a Constitution Bench while deciding
the constitutional challenge to the Working Journalists (Conditions of Service) and
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Miscellaneous Provisions Act, 1955 held that a law violating Article 19(1)(a) would be
unconstitutional unless the purpose of the law falls “squarely within the provisions of

Article 19(2)".13% In Kaushal Kishor v. State of Uttar Pradesh3l, a Constitution Bench
of this Court answered the issue whether the grounds stipulated in Article 19(1)(a) are
exhaustive of the restrictions which can be placed on the right to free speech under
Article 19(1)(a) affirmatively.

113. However, in the specific context of the right to information, this Court has
observed that the right can be restricted on grounds not traceable to Article 19(1)(a).
In PUCL (supra), one of the submissions was that dangerous consequences would
follow if the right to information is culled out from Article 19(1)(a) because the grounds
on which the right can be restricted as prescribed in Article 19(2) are very limited.
Justice Reddi in his concurring opinion in PUCL (supra) observed that the right under
Article 19(1)(a) can be restricted on grounds which are not “strictly within the confines

of Article 19(2),,_m For this purpose, Justice Reddi referred to the observations of
Justice Jeevan Reddy in The Secretary, Ministry of Information v. Cricket Association of

Bengal*33:

"99. [...] This raises the larger question whether apart from the heads of
restriction envisaged by sub-article (2) of Article 19, certain inherent limitations
should not be read into the article, if it becomes necessary to do so in national or
societal interest. The discussion on this aspect finds its echo in the separate opinion
of Jeevan Reddy, J. in Cricket Assn. case [(1975) 4 SCC 428]. The learned Judge
was of the view that the freedom of speech and expression cannot be so exercised
as to endanger the interest of the nation or the interest of the society, even if the
expression “national interest” or “public interest” has not been used in Article 19(2).
It was pointed out that such implied limitation has been read into the First
Amendment of the US Constitution which guarantees the freedom of speech and
expression in unqualified terms.”

114. In Cricket Association of Bengal (supra), one of the submissions of the
petitioner (Union of India) was that the right to broadcast can be restricted on grounds
other than those stipulated in Article 19(2). Justice P B Sawant writing for himself and
Justice S Mohan observed while summarizing the law on freedom of speech and
expression that Article 19(1)(a) can only be restricted on the grounds mentioned in

Article 19(2).22% The learned Judge specifically refuted the argument that the right can
be restricted on grounds other than those stipulated in Article 19(2). Such an
argument, the learned Judge states, is to plead for unconstitutional measures.
However, while observing so, Justice P B Sawant states that the right to telecast can be
restrictced on the grounds mentioned in Article 19(2) and the “dictates of public
interest”:

“78. [...] If the right to freedom of speech and expression includes the right to
disseminate information to as wide a section of the population as is possible, the
access which enables the right to be so exercised is also an integral part of the said
right. The wider range of circulation of information or its greater impact cannot
restrict the content of the right nor can it justify its denial. The virtues of the
electronic media cannot become its enemies. It may warrant a greater regulation
over licensing and control and vigilance on the content of the programme telecast.
However, this control can only be exercised within the framework of Article 19(2)



® SCC Online Web Edition, © 2024 EBC Publishing Pvt. Ltd.
SCC Page 38 Wednesday, March 06, 2024 5 7
Printed For: Pranav Sachdeva
m SCC Online Web Edition: http://www.scconline.com

The okt wosts il ] © 2024 EBC Publishing Pvt. Ltd., Lucknow.

and the dictates of public interest.”
(emphasis supplied)
115. Justice Jeevan Reddy in the concurring opinion segregated the grounds
stipulated in Article 19(2) into grounds in furtherance of “national interest” and
“societal interest”. The learned Judge observed that the grounds of sovereignty and
integrity of India, the security of the State, friendly relations with foreign State and
public order are grounds referable to national interest, and the grounds of decency,
morality, contempt of court, defamation and incitement of offence are referable to state

interest. The learned Judge then referred to the judgment of the Supreme Court of the

United States in FCC v. National Citizens Committee for Broadcasting*32, where it was

held that a station license can be denied on the ground of public interest. Justice
Reddy observed that public interest is synonymous to state interest which is one of the
grounds underlying Article 19(2):

"189. Reference may also be made in this connection to the decision of the United
States Supreme Court in FCC v. National Citizens Committee for Broadcasting [56
L.Ed.2d 697 : 436 US 775 (1978)] referred to hereinbefore, where it has been held
that “to deny a station licence because the public interest requires it is not a denial
of free speech”. It is significant that this was so said with reference to First
Amendment to the United States Constitution which guarantees the freedom of
speech and expression in absolute terms. The reason is obvious. The right cannot
rise above the national interest and the interest of society which is but
another name for the interest of general public. It is true that Article 19(2)
does not use the words “national interest”, “interest of society” or “public interest”
but as pointed hereinabove, the several grounds mentioned in clause (2) are
ultimately referable to the interests of the nation and of the society.”

(emphasis supplied)

116. The observations of Justice Sawant and the concurring opinion of Justice
Jeevan Reddy in Cricket Association of Bengal (supra) that the right under Article 19(1)
(a) can be restricted on the ground of public interest even though it is not stipulated in
Article 19(2) must be understood in the specific context of that case. Cricket
Association of Bengal (supra), dealt with the access to and use of a public good (that
is, airwaves) for dissemination of information. The Court distinguished airways from
other means of dissemination of information such as newsprint and held that since
broadcasting involves the use of a public good, it must be utilized to advance free

speech rights and plurality of opinion (that is, public interest).& The observations in

Cricket Association of Bengal (supra) cannot be interpreted to mean that other implied
grounds of restrictions have been read into Article 19(2).

117. From the above discussion, it is clear that the right to information under Article
19(1)(a) can only be restricted based on the grounds stipulated in Article 19(2). It
could be argued that curbing black money can be traced to the ground of “public
order”. However, a Constitution Bench of this Court has interpreted the ground “public
order” to mean “public safety and tranquility” and “disorder involving breaches of local
significance in contradistinction to national upheavals, such as civil strife, war, affecting

the security of the State.”3Z Thus, the purpose of curbing black money is not traceable

to any of the grounds in Article 19(2).
118. We proceed to apply the subsequent prongs of the proportionality standard,
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even assuming that curbing black money is a legitimate purpose for restricting the
right to information. The second prong of the proportionality analysis requires the State
to assess whether the means used are rationally connected to the purpose. At this
stage, the court is required to assess whether the means, if realised, would increase
the likelihood of curbing black money. It is not necessary that the means chosen
should be the only means capable of realising the purpose. It is sufficient if the means
used constitute one of the many methods by which the purpose can be realised, even if

it only partially gives effect to the purpose.13&

119. The respondents submit that before the introduction of the Electoral Bond
Scheme, a major portion of the total contributions received by political parties was
from “unknown sources”. For example, immediately preceding the financial year (2016-
17) in which the Electoral Bond Scheme was introduced, eighty one percent of the
contributions (Rupees 580.52 Crores) were received by political parties through
voluntary contributions. Since the amount of voluntary contributions is not regulated, it
allowed the circulation of black money. However, after the introduction of the Electoral
Bond Scheme, forty-seven percent of the contributions were received through electoral
bonds which is regulated money. The Union of India submitted that providing
anonymity to the contributors incentivizes them to contribute through the banking
channel. Assuming, for the purpose of hypothesis that the Union of India is right on
this prong, what it urges is that non-disclosure of information about political
expenditure has a rational nexus with the goal, that is, curbing black money or
unregulated money.

120. The next stage of the proportionality standard is the least restrictive means
stage. At this stage, this Court is required to determine if the means adopted (that is,
anonymity of the contributor) is the least restrictive means to give effect to the

purpose based on the following standard : 2

a. Whether there are other possible means which could have been adopted by the
State;

b. Whether the alternative means identified realise the objective in a ‘real and

substantial manner’;

c. Whether the alternative identified and the means used by the State impact

fundamental rights differently; and

d. Whether on an overall comparison (and balancing) of the measure and the

alternative, the alternative is better suited considering the degree of realizing the
government objective and the impact on fundamental rights.

121. Before we proceed to determine if the Electoral Bond Scheme is the least
restrictive means to curb black money in electoral funding, it is important that we
recall the regime on electoral funding. After the amendments introduced by the
Finance Act, 2017, donations to political parties exceeding rupees two thousand can
only be made by an account payee cheque drawn on a bank, an account payee bank

draft, the use of electronic clearing system through a bank account or through an

electoral bond.2*% All contributions to political parties through cash cannot be assumed

to be black money. For example, individuals who contribute to political parties in small
donations during party rallies usually contribute through cash. On the other hand,
contributions through the banking channel are certainly a form of accounted
transaction. Restricting the contributions to political parties in cash to less than rupees
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two thousand and prescribing that contributions above the threshold amount must only
be made through banking channels is itself intended to curb black money. Thus, the
legal regime itself provides other alternatives to curb black money : contributions
through cheques, bank draft, or electronic clearing system. The Union of India submits
that though there are other alternatives through which circulation of black money in
electoral financing can be curbed, these alternatives do not realize the objective in a
“substantial manner” because most contributors resort to cash donations as they “fear
consequences from political opponents” to whom donations were not made.

122. In addition to the alternatives identified above, the existing legal regime
provides another alternative in the form of Electoral Trusts through which the objective
of curbing black money in electoral financing can be achieved. Section 2(22AA) of the
IT Act defines an Electoral Trust as a trust approved by the Board in accordance with
the scheme made in this regard by the Central Government. Section 13B of the IT Act
states that any voluntary contributions received by an electoral trust shall not be
included in the total income of the previous year of such electoral trust if the it
distributes ninety five percent of the aggregate donations received during the previous
year. In terms of Rule 17CA of the IT Rules, 1962, the features of an electoral trust are
as follows:

a. An Electoral Trust may receive voluntary contribution from (i) an individual who is
a citizen of India; (ii) a company registered in India; (iii) a firm or Hindu
undivided family or an Association of persons or a body of individuals residing in
India;

b. When a contribution is made to an electoral trust, a receipt recording the
following information shall, inter alia, be provided : (i) Name and address of the
contributor; (ii) Permanent account number of the contributor or the passport
number if the contributor is not a resident of India; (iii) Amount contributed; (iv)
The mode of contribution including the name and branch of the bank and the date
of receipt of such contribution; and (v) PAN of the electoral trust;

c. Contributions to the electoral trust can only be made through cheque, bank draft
and electronic transfer. Contributions made in cash shall not be accepted by the
Electoral Trust;

d. The Electoral Trust shall spend five percent of the total contributions received in a
year subject to a limit of Rupees five hundred thousand in the first year of

incorporation and Rupees three hundred thousand in the second year.& The

remaining money (that is, ninety five percent of the total contributions received

in that financial year along with any surplus from the previous year) shall be

distributed to political parties registered under Section 29A of the RP Act;ﬁ

e. The political party to which the trust donated money shall provide a receipt

indicating the name of the political party, the PAN and the amount of contribution

received from the trust;142

f. The trust shall also maintain a list of persons from whom contributions have been
received and to whom they have been distributed;*?* and

g. The trust shall furnish a certified copy of the list of contributors and list of political

parties to whom contributions have been made to the Commissioner of Income

Tax along with the audit report.&
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123. In summary, an Electoral Trust is formed only for collecting political
contributions from donors. An electoral trust can contribute to more than one party. To
illustrate, if ten individuals and one company have contributed to an Electoral Trust and
the donations are contributed to three political parties equally or unequally, the
information about which of the individuals contributed to which of the political parties
will not be disclosed. In this manner, the purpose of curbing black money in electoral
financing will be met. At the same time, there would be no fear of consequences from
political opponents because the information as to which political party were made is not
disclosed.

124. On 6 June 2014, the ECI circulated Guidelines for submission of contribution
reports of Electoral Trusts mandating in the interest of transparency that all Electoral
Trusts shall submit an Annual Report containing details of contributions received and
disbursed by them to political parties. Pursuant to the Guidelines, Electoral Trusts
submit Annual Reports to the ECI every year. For example, according to the Annual
Report of the Prudent Electoral Trust for the financial year 2021-2022, the Trust
received contributions of a total of Rupees 4,64,83,00,116 from seventy contributors
including individuals and companies. The contributions were unequally distributed to
the Aam Aadmi Party, All India Congress Committee, Bharatiya Janata Party, Goa
Congress Committee, Goa Forward Party, Indian National Congress, Punjab Lok
Congress, Samajwadi Party, Shiromani Akali Dal, Telangana Rashtra Samiti, and YSR
Congress. From the report, it cannot be discerned if contributor ‘A’ contributed to a
particular political party. It can only be concluded that contributor ‘A’ could have
contributed to the Party.

125. Thus, even if the argument of the Union of India that the other alternative
means such as the other modes of electronic transfer do not realize the objective of
curbing black money substantially because contributors would resort to cash donations
due to the fear of consequences is accepted, Electoral Trusts are an effective
alternative. There will be a lesser degree of “political consequences” for contributions
made to the Electoral Trust because the information about which of the contributors
contributed to which of the parties will not be disclosed. It is only where the Electoral
Trust contributes to one political party, would there be a possibility of political
consequences and witch-hunting (assuming that there is a link between anonymity and
contributions). However, in that case, it is a choice expressly made by the contributors.
Additionally, the law mandates disclosure only of contributions made above twenty
thousand in a financial year. So, for contributions less than twenty-five thousand,
cheques and other modes of electronic transfer are an effective alternative.

126. When these three methods of political contribution (electronic transfer other
than electoral bonds, contribution to Electoral Trust, and Electoral Bonds) are placed on
a continuum, transfer through electronic means (other than electoral bonds) would be
placed on one end and Electoral Bonds would be placed on the other end. A voter
would receive complete information about contributions made above twenty thousand
to a political party in the case of electronic transfer made directly to a political party

other than through electoral bonds.1%¢

127. With respect to contributions through electoral bonds, the voter would not
receive any information about financial contributions in terms of Section 29C of RPA as
amended by the Finance Act. This Court in the interim order dated 31 October 2023 in
the specific context of contributions made by companies through electoral bonds prima
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facie observed the voter would be able to secure information about the funding by
matching the information of the aggregate sum contributed by the Company (as
required to be disclosed under Section 182(3) of the Companies Act as amended by
the Finance Act) with the information disclosed by the political party. However, on a
detailed analysis of the Scheme and the amendments we are of the opinion that such
an exercise would not reveal the particulars of the donations because the Company
under the provisions of Section 182 and the political party are only required to disclose
the consolidated amount contributed and received through Electoral Bonds
respectively. The particulars about the political party to which the contributions were
made which is crucial to the right to information of political funding cannot be
identified through the matching exercise.

128. With respect to contributions to an Electoral Trust, a voter receives partial
information. The voter would know the total amount contributed by the donor and that
the donor contributed to one of the political parties (in case the Electoral Trust has
made contributions to multiple parties). But the donor would not be aware of the exact
details of the contribution.

129. Assuming that anonymity incentivizes contributions through banking channels
(which would lead to curbing black money in the electoral process), electoral bonds
would be the most effective means in curbing black money, followed by Electoral Trust,
and then other means of electronic transfer. This conclusion is premised on the belief
that the Electoral Bond curbs black money. However, the Scheme is not fool-proof. The
Electoral Bond Scheme does not provide any regulatory check to prevent the trading of
bonds though Clause 14 of the Electoral Bond Scheme states that the bonds shall not
be eligible for trading.

130. On an overall balance of the impact of the alternative means on the right to
information and its ability to fulfill the purpose, for contributions below twenty
thousand rupees, contributions through other means of electronic transfer is the least
restrictive means. For contributions above twenty thousand rupees, contributions
through Electoral Trust is the least restrictive means. Having concluded that the
Electoral Bond Scheme is not the least restrictive means to achieve the purpose of
curbing black money in electoral process, there is no necessity of applying the
balancing prong of the proportionality standard.

131. Based on the above discussion, we conclude that Electoral Bond Scheme does
not fulfill the least restrictive means test. The Electoral Bond Scheme is not the only
means for curbing black money in Electoral Finance. There are other alternatives which
substantially fulfill the purpose and impact the right to information minimally when
compared to the impact of electoral bonds on the right to information.

b. Donor Privacy

132. The Union of India submitted that information about financial contributions to
political parties is not disclosed to protect the contributor's informational privacy to
political affiliation. There are two limbs to the argument of the Union of India with
respect to the purpose of donor privacy. First, that the State interest in introducing the
Electoral Bond Scheme which guarantees confidentiality (or anonymity) to financial
contributions is that it furthers donor privacy; and second, this State interest facilitates
a guaranteed fundamental right. Thus, the submission of the State is that the right to
information can be restricted even if donor privacy is not traceable to the grounds in
Article 19(2) because privacy is a fundamental right in itself. This Court needs to
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decide the following issues to determine if the right to information of voters can be
restricted on the ground of donor privacy:

a. Whether the fundamental right to informational privacy recognized by this Court

in Justice KS Puttaswamy (9J) v. Union of India**%, includes information about a

citizen's political affiliation; and

b. If (a) above is answered in the affirmative, whether financial contribution to a

political party is a facet of political affiliation.

133. If the right to informational privacy extends to financial contributions to a
political party, this Court needs to decide if the Electoral Bond Scheme adequately
balances the right to information and right to informational privacy of political
affiliation.

I. Informational privacy of financial contributions to political parties

134. In Justice KS Puttaswamy (9J) (supra), a nine-Judge Bench of this Court held
that the Constitution guarantees the right to privacy. This Court traced the right to
privacy to the constitutional ideals of dignity, liberty, and the thread of non-
arbitrariness that runs through the provisions of Part III. The scope of the right to
privacy discussed in Justice KS Puttaswamy (9J) (supra) is summarized below:

a. The right to privacy includes “repose”, that is, the freedom from unwanted
stimuli, “sanctuary”, the protection against intrusive observation into intimate
decisions and autonomy with respect to personal choices;

b. Privacy over intimate decisions includes decisions related to the mind and body.
Privacy extends to both the decision and the process of arriving at the decision.
A lack of privacy over thought (which leads to decision-making) would suppress

voices and lead to homogeneity which is contrary to the values that the

Constitution espouses**2;

c. Privacy over decisions and choices would enable the exercise of fundamental

freedoms such as the freedom of thought, expression, and association freely

without coercion ;%2

d. Privacy is attached to a person and not a space. The scope of privacy cannot be
restricted only to the “private” space; and
e. Privacy includes informational privacy. Information which may seem

inconsequential in silos can be used to influence decision making behavior when

aggregated.*>2

135. The content of privacy is not limited to “private” actions and decisions such as
the choice of a life partner, procreation and sexuality. Neither is privacy merely defined
from the point of direct State intrusion. Privacy is defined as essential protection for the
exercise and development of other freedoms protected by the Constitution, and from
direct or indirect influence by both State and non-State actors. Viewed in this manner,
privacy takes within its fold, decisions which also have a ‘public component’.

136. The expression of political beliefs is guaranteed under Article 19(1)(a).
Forming political beliefs and opinion is the first stage of political expression. The
freedom of political expression cannot be exercised freely in the absence of privacy of
political affiliation. Information about a person's political beliefs can be used by the
State at a political level, to suppress dissent, and at a personal level, to discriminate by
denying employment or subjecting them to trolls. The lack of privacy of political
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affiliation would also disproportionately affect those whose political views do not match
the views of the mainstream.

137. In the specific context of exercising electoral franchise, the lack of privacy of
political affiliation would be catastrophic. It is crucial to electoral democracy that the
exercise of the freedom to vote is not subject to undue influence. It is precisely for this
reason that the law recognizes certain ‘corrupt practices’ by candidates. These ‘corrupt
practices’ do not merely include ‘financial’ corrupt practices such as bribery. They also
include undue influence of the voters by an attempt to interfere with the free exercise

of electoral right!®%, publication of false information about the personal character of any

candidateﬁ, and providing vehicles for the free conveyance of electors*23, The law

penalizes practices which have the effect of dis-franchising the voter through
illegitimate means.

138. Information about a person's political affiliation can be used to dis-enfranchise

voters through voter surveillance.’®® Voter databases which are developed through

surveillance identify voting patterns of the electors and attempt to interfere with their
opinions based on the information. For example, the data of online purchase histories
such as the books purchased (which would indicate the ideological leaning of the
individual), clothing brands used (which would indicate the social class to which the
individual belongs) or the news consumed or the newspapers subscribed (which would
indicate the political leanings or ideologies) can be used to draw on the relative political
affiliation of people. This information about the political affiliation of individuals can

then be used to influence their votes. Voter surveillance gains particular significance

when fewer people have attachments to political parties.g

139. At a systemic level, information secured through voter surveillance could be
used to invalidate the foundation of the electoral system. Information about political
affiliation could be used to engage in gerrymandering, the practice by which
constituencies are delimited based on the electoral preference of the voters.

140. Informational privacy to political affiliation is necessary to protect the freedom
of political affiliation and exercise of electoral franchise. Thus, it follows from the
judgment of this Court in Justice KS Puttaswamy (9J) (supra) and the observations
above that the Constitution guarantees the right to informational privacy of political
affiliation.

141. Having concluded that the Constitution guarantees a right to informational
privacy of political affiliation, it needs to be decided if the right can be extended to the
contributions to political parties. The Electoral Bond Scheme has two manifestations of
privacy : first, informational privacy by prescribing confidentiality vis-a-vis the political
party; and second, informational privacy by prescribing non-disclosure of the
information of political contributions to the public. The Union of India submitted that
contributions made to political parties must be protected both from the political party
itself and the public because donor privacy is an extension of the principle of secret
ballot and is a facet of free and fair elections. The petitioners argue that equating
political contributions with expression of political preference through voting is flawed
because it conflates money with speech. The petitioners also argue that informational
privacy does not extend to political contributions because they are by their very nature
public acts which influence public policy, and thus, must be subject to public scrutiny.
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142. The issue before this Court is not whether public funding of political parties is
permissible. Neither is the issue whether a restriction can be placed on the contribution
which can be made by a citizen to a political party. If it was, then the question of
whether financial contribution to a political party is in furtherance of the right to
freedom of political speech and expression under Article 19(1)(a) or the right to
freedom to form associations under Article 19(1)(c) would arise. However, that not
being the case, this Court is not required to decide whether financial contribution to a
political party is protected by Articles 19(1)(a) and 19(1)(c).

143. This Court in Justice KS Puttaswamy (9J) (supra) did not trace the right to
privacy to a particular provision of the Constitution such as Article 21. Rather, this
Court observed that privacy is crucial for the fulfilment of the constitutional values of
self-determination, autonomy and liberty in addition to its essentiality for realizing the
fundamental freedoms such as the freedom of speech and expression. This Court
further held that the non-intrusion of the mind (the ability to preserve beliefs, thoughts
and ideologies) is as important as the nonintrusion of the body. This Court (supra) did
not hold that privacy is extendable to the action of speech or the action of expression,
both of which are required to possess a communicative element to receive the

protection under Article 19(1)(a).}®®* Rather, the proposition in Justice KS
Puttaswamy (93) is that privacy (including informational privacy) is extendable to
thoughts, beliefs, and opinions formed for the exercise of speech and action. Thus,
informational privacy would extend to financial contributions to political parties even if
contributions are not traceable to Article 19(1)(a) provided that the information on
political contributions indicates the political affiliation of the contributor.

144. Financial contributions to political parties are usually made for two reasons.
First, they may constitute an expression of support to the political party and second,
the contribution may be based on a quid pro quo. The law as it currently stands
permits contributions to political parties by both corporations and individuals. The huge
political contributions made by corporations and companies should not be allowed to
conceal the reason for financial contributions made by another section of the
population : a student, a daily wage worker, an artist, or a teacher. When the law
permits political contributions and such contributions could be made as an expression
of political support which would indicate the political affiliation of a person, it is the
duty of the Constitution to protect them. Not all political contributions are made with
the intent of attempting to alter public policy. Contributions are also made to political
parties which are not substantially represented in the legislatures. Contributions to
such political parties are made purely with the intent of expressing support. At this
juncture, the close association of money and politics which has been explained above
needs to be recounted. Money is not only essential for electoral outcomes and for
influencing policies. It is also necessary for true democratic participation. It is
necessary for enhancing the number of political parties and candidates contesting the
elections which would in-turn impact the demographics of representatives in the
Assembly. It is true that contributions made as quid pro quo transactions are not an
expression of political support. However, to not grant the umbrella of informational
privacy to political contributions only because a portion of the contributions is made for
other reasons would be impermissible. The Constitution does not turn a blind eye
merely because of the possibilities of misuse.

II. Privacy vis-a-vis political party
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145. The second issue is whether the right to privacy of political contributions can
be extended to include privacy vis-a-vis the political party to which contributions are
made since according to the Union of India under the Electoral Bond Scheme, the
political party to which the contribution is made would not know the particulars of the
contributor. Hence, it is submitted that the scheme is akin to the secret ballot.

146. We are unable to see how the disclosure of information about contributors to
the political party to which the contribution is made would infringe political expression.
The disclosure of the particulars of the contributions may affect the freedom of
individuals to the limited extent that the political party with the information could
coerce those who have not contributed to them. However, we have already held above
that the scheme only grants de jure and not de facto confidentiality vis-a-vis the
political party. Under the current Scheme, it is still open to the political party to coerce
persons to contribute. Thus, the argument of the Union of India that the Electoral Bond
Scheme protects the confidentiality of the contributor akin to the system of secret
ballot is erroneous.

III. Balancing the right to information and the right to informational privacy
a) Judicial Approach towards balancing fundamental rights : establishing the double
proportionality standard

147. At the core of governance is the conflict between different constitutional values
or different conceptions of the same constitutional value. Countries with a written
Constitution attempt to resolve these conflicts by creating a hierarchy of rights within
the constitutional order where a few fundamental rights are subjected to others. For
example, Article 25 of the Indian Constitution which guarantees the freedom of
conscience, and the profession, practice and propagation of religion is subject to public
order, morality, health and other provisions of Part III. The first exercise that the
Court must undertake while balancing two fundamental rights is to determine if the
Constitution creates a hierarchy between the two rights in conflict. If the Constitution
does not create a hierarchy between the conflicting rights, the Courts must use judicial
tools to balance the conflict between the two rights.

148. The judicial approach towards balancing fundamental rights has evolved over
the course of years. Courts have used the collective interest or the public interest
standard, the single proportionality standard, and the double proportionality standard
to balance the competing interests of fundamental rights.

149. Before the proportionality standard was employed to test the validity of the
justification for the infringement of fundamental rights, Courts balanced conflicting
fundamental rights by according prominence to one fundamental right over the other
based on public interest. This approach was undertaken through two modalities. In the
first modality, the Court while identifying the fundamental rights in conflict
circumscribed one of the fundamental rights in question such that there was no real
conflict between the rights. The Court while circumscribing the right undertook an
exercise of weighing the relative constitutional values of the rights based on public

interest. In Re Noise Pol/utionm, writ petitions were filed seeking to curb noise

pollution. A two-Judge Bench of this Court observed that those who make noise often
justify their actions based on freedom of speech and expression guaranteed under
Article 19(1)(a). However, this Court observed that the right to freedom of speech and
expression does not include the freedom to “engage in aural aggression”. In this case,
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there was no necessity for this Court to “balance” two fundamental rights because the
right in question (freedom of speech and expression) was circumscribed to not include

the actions challenged (noise pollution). In Subramanian Swamy v. Union of India*>8,
Sections 499 and 500 of the Penal Code, 1860 which criminalized defamation were
challenged. A two-Judge Bench of this Court framed the issue as a conflict between the
right to speech and expression under Article 19(1)(a) and the right to reputation
traceable to Article 21. In this case, the two Judge Bench held that the right to speech
and expression does not include the right to defame a person. Justice Dipak Misra (as

the learned Chief Justice then was) observed that a contrary interpretation would

completely abrogate the right to reputation.@

150. In the second modality of the public interest approach, the Courts undertook a
comparison of the values which the rights (and the conceptions of the rights) espouse
and gave more weightage to the right which was in furtherance of a higher degree of

public or collective interest. In Asha Ranjan v. State of Bihart®?, this Court held that
when there is a conflict between two individuals with respect to their right under Article
21, the facts and circumstances must be weighed “on the scale of constitutional norms
and sensibility and larger public interest.” In PUCL (supra), one of the issues before
this Court was whether the disclosure of the assets of the candidates contesting the
elections in furtherance of the right to information of the voters violates the right to

privacy of candidates.t®l Justice Reddi authoring the concurring opinion observed that
the right to information of the assets of candidates contesting elections trumps the

right to privacy because the former serves a larger public interest. In Mazdoor Kisan

Shakti Sangathan v. Union of India*®?, proceedings under Article 32 were initiated

challenging orders issued under Section 144 of the Code of Criminal Procedure
prohibiting protests in certain areas in Delhi. The issue before this Court was whether
the total ban of protests at the Jantar Mantar Road would violate the right to protest
which is traceable to Articles 19(1)(a) and 19(1)(b). One of the inter-related issues
was whether the right to hold peaceful demonstrations violates the right of peaceful
residence under Article 21, and if it does, how this Court should balance the conflicting

fundamental rights. This Court observed that the Court must while balancing two

fundamental rights examine where the larger public interest lies.2%2 This Court framed

the following issue in the specific context of the case : whether disturbances caused to
residents by the protest is a larger public interest which outweighs the rights of
protestors. The two-Judge Bench held that “demonstrations as it has been happening”
are causing serious discomfort to the residents, and that the right to protest could be
balanced with the right to peaceful residence if authorities had taken adequate
safeguards such as earmarking specific areas for protest, placing restrictions on the use
of loudspeakers and on parking of vehicles around residential places.

151. The judgment of this Court in Mazdoor Kisan Shakti (supra), represents the
gradual shift from the pre-proportionality phase to the proportionality stage which
signifies a shift in the degree of justification and the employment of a structured
analysis for balancing fundamental rights. In Mazdoor Kisan Shakti (supra), this Court
applied one of the prongs of the proportionality standard (the least restrictive means
prong) while balancing the right to protest and the right to peaceful residence. The
Court identified other means which would have infringed the right to a peaceful
residence to a lesser extent.
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152. In 2012, a five-Judge Bench of this Court in Sahara India Real Estate

Corporation Limited v. Securities and Exchange Board of India*®*, used a standard

which resembled the structured proportionality standard used in Justice KS

Puttaswamy (5J) v. Union of India*®® to balance the conflict between two fundamental

rights. This judgment marked the first departure from the series of cases in which this
Court balanced two fundamental rights based on doctrinal predominance. In Sahara
(supra), the petitioner submitted a proposal for the repayment of OFCDs (optionally
fully convertible bonds) to the investors. The details of the proposals were published by
a news channel. Interlocutory applications were filed in the Court praying for the
issuance of guidelines for reporting matters which are sub-judice. This Court resolved
the conflict between the freedom of press protected under Article 19(1)(a) and the
right to free trial under Article 21 by evolving a neutralizing device. This Court held
that it has the power to evolve neutralizing devices such as the postponement of trial,
retrial, change of venue, and in appropriate cases, grant acquittal in case of excessive
media prejudicial publicity to neutralize the conflicting rights. This Court followed the
Canadian approach in evolving a two prong standard to balance fundamental rights
through neutralizing devices which partly resembled the structured proportionality

standard. The two-pronged test was as follows : 18¢

a. There is no other reasonable alternative measure available (necessity test); and

b. The salutary effects of the measure must outweigh the deleterious effects on the

fundamental rights (proportionality standard).

153. Finally, this Court in Justice KS Puttaswamy (5J) (supra) applied the
structured proportionality standard to balance two fundamental rights. In this case, a
Constitution Bench of this Court while testing the validity of the Aadhar Act, 2016 had
to resolve the conflict between the right to informational privacy and the right to food.
Justice Sikri writing for the majority held that the Aadhar Act fulfills all the four prongs
of the proportionality standard. In the final prong of the proportionality stage, that is
the balancing stage, this Court held that one of the considerations was to balance the
right to privacy and the right to food. On balancing the fundamental rights, this Court
held that the provisions furthering the right to food satisfy a larger public interest

whereas the invasion of privacy rights was minimal 282

154. However, the single proportionality standard which is used to test whether the
fundamental right in question can be restricted for the State interest (that is, the
legitimate purpose) and if it can, whether the measure used to restrict the right is
proportional to the objective is insufficient for balancing the conflict between two
fundamental rights. The proportionality standard is an effective standard to test
whether the infringement of the fundamental right is justified. It would prove to be
ineffective when the State interest in question is also a reflection of a fundamental
right.

155. The proportionality standard is by nature curated to give prominence to the
fundamental right and minimize the restriction on it. If this Court were to employ the
single proportionality standard to the considerations in this case, at the suitability
prong, this Court would determine if non-disclosure is a suitable means for furthering
the right to privacy. At the necessity stage, the Court would determine if non-
disclosure is the least restrictive means to give effect to the right to privacy. At the
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balancing stage, the Court would determine if non-disclosure has a disproportionate
effect on the right holder. In this analysis, the necessity and the suitability prongs will
inevitably be satisfied because the purpose is substantial : it is a fundamental right.
The balancing stage will only account for the disproportionate impact of the measure on
the right to information (the right) and not the right to privacy (the purpose) since the
Court is required to balance the impact on the right with the fulfillment of the purpose
through the selected means. Thus, the Court while applying the proportionality
standard to resolve the conflict between two fundamental rights preferentially frames
the standard to give prominence to the fundamental right which is alleged to be

violated by the petitioners (in this case, the right to information).**& This could well be

critiqued for its limitations.

156. In Campbell v. MGM Limited*®2, Baroness Hale adopted the double
proportionality standard to adequately balance two conflicting fundamental rights. In
this case, the claimant, a public figure, instituted proceedings against a newspaper for
publishing details of her efforts to overcome drug addiction. Baroness Hale applied the
following standard to balance the right to privacy of the claimant and the right to a free
press:

“141. [...] This involved looking first at the comparative importance of the actual
rights being claimed in the individual case; then at the justifications for interfering
with or restricting each of those rights; and applying the proportionality test to
each”

157. In Central Public Information Officer, Supreme Court of India v. Subash

Chandra Agarwa/m, one of us (Justice D Y Chandrachud) while authoring the
concurring opinion adopted the double proportionality standard as formulated in
Campbell (supra). Referring to the double proportionality standard, the concurring
opinion observes that the Court while balancing between two fundamental rights must
identify the precise interests weighing in favour of both disclosure and privacy and not
merely undertake a doctrinal analysis to determine if one of the fundamental rights
takes precedence over the other:

"113. Take the example of where an information applicant sought the disclosure
of how many leaves were taken by a public employee and the reasons for such
leave. The need to ensure accountability of public employees is of clear public
interest in favour of disclosure. The reasons for the leave may also include medical
information with respect to the public employee, creating a clear privacy interest in
favour of non-disclosure. It is insufficient to state that the privacy interest in
medical records is extremely high and therefore the outcome should be blanket non-
disclosure. The principle of proportionality may necessitate that the number of and
reasons for the leaves be disclosed and the medical reasons for the leave be
omitted. This would ensure that the interest in accountability is only abridged to the
extent necessary to protect the legitimate aim of the privacy of the public
employee.”

158. Baroness Hale in Campbell (supra) employed a three step approach to balance
fundamental rights. The first step is to analyse the comparative importance of the
actual rights claimed. The second step is to lay down the justifications for the
infringement of the rights. The third is to apply the proportionality standard to both the
rights. The approach adopted by Baroness Hale must be slightly tempered to suit our
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jurisprudence on proportionality. The Indian Courts adopt a four prong structured
proportionality standard to test the infringement of the fundamental rights. In the last
stage of the analysis, the Court undertakes a balancing exercise to analyse if the cost
of the interference with the right is proportional to the extent of fulfiiment of the
purpose. It is in this step that the Court undertakes an analysis of the comparative
importance of the considerations involved in the case, the justifications for the
infringement of the rights, and if the effect of infringement of one right is proportional
to achieve the goal. Thus, the first two steps laid down by Baroness Hale are subsumed
within the balancing prong of the proportionality analysis.

159. Based on the above discussion, the standard which must be followed by Courts
to balance the conflict between two fundamental rights is as follows:

a. Does the Constitution create a hierarchy between the rights in conflict? If yes,
then the right which has been granted a higher status will prevail over the other
right involved. If not, the following standard must be employed from the
perspective of both the rights where rights A and B are in conflict:

b. Whether the measure is a suitable means for furthering right A and right B;

c. Whether the measure is least restrictive and equally effective to realise right A
and right B; and

d. Whether the measure has a disproportionate impact on right A and right B.

b) Validity of the Electoral Bond Scheme, Section 11 of the Finance Act and Section
137 of the Finance Act

160. To recall, Section 13A of the IT Act before the amendment mandated that the
political party must maintain a record of contributions in excess of rupees twenty
thousand. Section 11 of the Finance Act, 2017 amended Section 13A creating an
exception for contributions made through Electoral Bonds. Upon the amendment,
political parties are not required to maintain a record of any contribution received
through electoral bonds. Section 29C of the RPA mandated the political party to
prepare a report with respect to contributions received in excess of twenty thousand
rupees from a person or company in a financial year. Section 137 of the Finance Act
amended Section 29C of the RPA by which a political party is now not required to
include contributions received by electoral bonds in its report. As explained earlier, the
feature of anonymity of the contributor vis-a-vis the public is intrinsic to the Electoral
Bond Scheme. Amendments had to be made to Section 13A of the IT Act and Section
29C of the RPA to implement the Electoral Bond Scheme because the EBS mandates
anonymity of the contributor. In this Section, we will answer the question of whether
the EBS adequately balances the right to informational privacy of the contributor and
the right to information of the voter.

161. In Justice KS Puttaswamy (9J) (supra), this Court did not trace the right to
privacy only to Article 21. This Court considered privacy as an essential component for
the effective fulfillment of the all entrenched rights. Article 25 of the Constitution is the
only provision in Part III which subjects the right to other fundamental rights. Article

25 guarantees the freedom of conscience which means the freedom to judge the moral

qualities of one's conduct.*”r Financial contributions to a political party (as a form of

expression of political support and belief) can be traced to the exercise of the freedom

of conscience under Article 25.122 It can very well be argued that the right to
information of the voter prevails over the right to anonymity of political contributions
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which may be traceable to the freedom of conscience recognized under Article 25 since
it is subject to all other fundamental rights, including Article 19(1)(a). However, the
right to privacy of financial contributions to political parties can also be traced to Article
19(1) because the informational privacy of a person's political affiliation is necessary to
enjoy the right to political speech under Article 19(1)(a), the right to political protests
under Article 19(1)(b), the right to form a political association under Article 19(1)(c),
and the right to life and liberty under Article 21. The Constitution does not create a
hierarchy amongst these rights. Thus, there is no constitutional hierarchy between the
right to information and the right to informational privacy of political affiliation.

162. This Court must now apply the double proportionality standard, that is, the
proportionality standard to both the rights (as purposes) to determine if the means
used are suitable, necessary and proportionate to the fundamental rights. The Union of
India submitted that Clause 7(4) of the Electoral Bond Scheme balances the right to
information of the voter and the right to informational privacy of the contributor. Clause
7(4) stipulates that the information furnished by the buyer shall be treated as
confidential by the authorized bank. The bank has to disclose the information when it is
demanded by a competent court or upon the registration of a criminal case by a law
enforcement agency. It needs to be analyzed if the measure employed (Clause 7(4))
balances the rights or tilts the balance towards one of the fundamental rights.

163. The first prong of the analysis is whether the means has a rational connection
with both the purposes, that is, informational privacy of the political contributions and
disclosure of information to the voter. It is not necessary that the means chosen should
be the only means capable of realising the purpose of the state action. This stage of the
analysis does not prescribe an efficiency standard. It is sufficient if the means

constitute one of the many methods by which the purpose can be realised, even if it

only partially gives effect to the purpose.*?®

164. This Court while applying the suitability prong to the purpose of privacy of
political contribution must consider whether the non-disclosure of information to the
voter and its disclosure only when demanded by a competent court and upon the
registration of criminal case has a rational nexus with the purpose of achieving privacy
of political contribution. Undoubtedly, the measure by prescribing non-disclosure of
information about political funding shares a nexus with the purpose. The non-disclosure
of information grants anonymity to the contributor, thereby protecting information
privacy. It is certainly one of the ways capable of realizing the purpose of informational
privacy of political affiliation.

165. The suitability prong must next be applied to the purpose of disclosure of
information about political contributions to voters. There is no nexus between the
balancing measure adopted with the purpose of disclosure of information to the voter.
According to Clause 7(4) of the Electoral Bond Scheme and the amendments, the
information about contributions made through the Electoral Bond Scheme is exempted
from disclosure requirements. This information is never disclosed to the voter. The
purpose of securing information about political funding can never be fulfilled by
absolute non-disclosure. The measure adopted does not satisfy the suitability prong vis
-a-vis the purpose of information of political funding. However, let us proceed to apply
the subsequent prongs of the double proportionality analysis assuming that the means
adopted has a rational nexus with the purpose of securing information about political
funding to voters.
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166. The next stage of the analysis is the necessity prong. At this stage, the Court
determines if the measure identified is the least restrictive and equally effective
measure. To recall, the Court must determine if there are other possible means which
could have been adopted to fulfill the purpose, and whether such alternative means (a)
realize the purpose in a real and substantial manner; (b) impact fundamental rights
differently; and (c) are better suited on an overall comparison of the degree of realizing
the purpose and the impact on fundamental rights.

167. The provisions of the RPA provide an alternative measure. Section 29C states
that contributions in excess of rupees twenty thousand received from a person or
company for that financial year must be disclosed by the political party through a
report. The report must be filled in the format prescribed in Form 24A of the Conduct of
Election Rules, 1961. The form is annexed as Annexure II to this judgment. A crucial
component of this provision when juxtaposed with Section 13A of the IT Act must be
noted. Section 13A of the IT Act requires the political party to maintain a record of the
contributions made in excess of rupees twenty thousand. Section 29C of the RPA
requires the political party to disclose information about contributions in excess of
rupees twenty thousand made by a person or company in a financial year. Section
13A mandates record keeping of every contribution. On the other hand, Section 29C
mandates disclosure of information of contributions beyond rupees twenty thousand
per person or per company in one financial year.

168. Section 29C(1) is one of the means to achieve the purpose of protecting the
informational privacy of political affiliation of individuals. Parliament in its wisdom has
prescribed rupees twenty thousand as the threshold where the considerations of
disclosure of information of political contribution outweigh the considerations of
informational privacy. It could very well be debated whether rupees twenty thousand is
on the lower or higher range of the spectrum. However, that is not a question for this
Court to answer in this batch of petitions. The petitioners have not challenged the
threshold of rupees twenty thousand prescribed for the disclosure of information
prescribed by Section 29C. They have only raised a challenge to the disclosure
exception granted to contributions by Electoral Bonds. Thus, this Court need not
determine if the threshold tilts the balance in favour of one of the interests. We are
only required to determine if the disclosure of information on financial contributions in
a year beyond rupees twenty thousand is an alternative means to achieve the purposes
of securing the information on financial contributions and informational privacy
regarding political affiliation.

169. It must be recalled that we have held above that the right to information of the
voter includes the right to information of financial contributions to a political party
because of the influence of money in electoral politics (through electoral outcomes) and
governmental decisions (through a seat at the table and quid pro quo arrangements
between the contributor and the political party). The underlying rationale of Section
29C(1) is that contributions below the threshold do not have the ability to influence
decisions, and the right to information of financial contributions does not extend to
contributions which do not have the ability to influence decisions. Similarly, the right to
privacy of political affiliations does not extend to contributions which may be made to
influence policies. It only extends to contributions made as a genuine form of political
support that the disclosure of such information would indicate their political affiliation
and curb various forms of political expression and association.
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170. It is quite possible that contributions which are made beyond the threshold
could also be a form of political support and not necessarily a quid pro quo
arrangement, and contributions below the threshold could influence electoral outcomes.
However, the restriction on the right to information and informational privacy of such
contributions is minimal when compared to a blanket non-disclosure of information on
contributions to political parties. Thus, this alternative realizes the objective of securing
disclosure for an informed voter and informational privacy to political affiliation in a
‘real and substantial manner’. The measure in the Electoral Bond Scheme completely
tilts the balance in favor of the purpose of informational privacy and abrogates
informational interests. On an overall comparison of the measure and the alternative,
the alternative is better suited because it realizes the purposes to a considerable extent
and imposes a lesser restriction on the fundamental rights. Having concluded that
Clause 7(4) of the Scheme is not the least restrictive means to balance the
fundamental rights, there is no necessity of applying the balancing prong of the
proportionality standard.

171. The Union of India has been unable to establish that the measure employed in
Clause 7(4) of the Electoral Bond Scheme is the least restrictive means to balance the
rights of informational privacy to political contributions and the right to information of
political contributions. Thus, the amendment to Section 13A(b) of the IT Act introduced
by the Finance Act, 2017, and the amendment to Section 29C(1) of the RPA are
unconstitutional. The question is whether this Court should only strike down the non-
disclosure provision in the Electoral Bond Scheme, that is Clause 7(4). However, as
explained above, the anonymity of the contributor is intrinsic to the Electoral Bond
Scheme. The Electoral Bond is not distinguishable from other modes of contributions
through the banking channels such as cheque transfer, transfer through the Electronic
Clearing System or direct debit if the anonymity component of the Scheme is struck
down. Thus, the Electoral Bond Scheme 2018 will also consequentially have to be
struck down as unconstitutional.

c. Validit F Secti 154 of tf i A\t i Secti 182(3) to tf
Companies Act

172. Before the 2017 amendment, Section 182(3) of the Companies Act, mandated
companies to disclose the details of the amount contributed to a political party along
with the name of the political party to which the amount was contributed in its profit
and loss account. After the amendment, Section 182(3) only requires the disclosure of
the total amount contributed to political parties in a financial year. For example, under
Section 182(3) as it existed before the amendment, if a Company contributed rupees
twenty thousand to a political party, the company was required to disclose in its profit
and loss account, the details of the specific contributions made to that political party.
However, after the 2017 amendment, the Company is only required to disclose that it
contributed rupees twenty thousand to a political party under the provision without
disclosing the details of the contribution, that is, the political party to which the

contribution was made. The profit and loss account of a company is included in the
174

financial statement which companies are mandated to prepare.=— A copy of the
financial statement adopted at the annual general meeting of the company must be
175

filed with the Registrar of Companies.=
173. As discussed in the earlier segment of this judgment, the Companies Act, 1956



® SCC Online Web Edition, © 2024 EBC Publishing Pvt. Ltd.
SCC Page 54 Wednesday, March 06, 2024 7 3
Printed For: Pranav Sachdeva
m SCC Online Web Edition: http://www.scconline.com

The okt wosts il ] © 2024 EBC Publishing Pvt. Ltd., Lucknow.

was amended in 1960 to include Section 293A by which contributions by companies to
political parties and for political purposes were regulated. Companies were permitted to
contribute within the cap prescribed. All such contributions were required to be
disclosed by the Company in its profit and loss account with details. Companies which
contravened the disclosure requirement were subject to fine. It is crucial to note here
that contributions to political parties by companies were regulated long before the IT
Act was amended in 1978 to exempt the income of political parties through voluntary
contributions for tax purposes (ostensibly to curb black money). It is clear as day light
that the purpose of mandating the disclosure of contributions made by companies was
not merely to curb black money in electoral financing but crucially to make the financial
transactions between companies and political parties transparent. Contributions for
“political purposes” was widely defined in the 1985 amendment (which was later
incorporated in Section 182 of the Companies Act, 2013) to include expenditure (either
directly or indirectly) for advertisement on behalf of political parties and payment to a
person “who is carrying activity which can be regarded as likely to affect public support
to a political party”. This indicates that the legislative intent of the provision mandating
disclosure was to bring transparency to political contributions by companies.
Companies have always been subject to a higher disclosure requirement because of
their huge financial presence and the higher possibility of quid pro quo transactions
between companies and political parties. The disclosure requirements in Section 182(3)
were included to ensure that corporate interests do not have an undue influence in
electoral democracy, and if they do, the electorate must be made aware of it.

174. Section 182(3) as amended by the Finance Act, 2017 mandates the disclosure
of total contributions made by political parties. This requirement would ensure that the
money which is contributed to political parties is accounted for. However, the deletion
of the mandate of disclosing the particulars of contributions violates the right to
information of the voter since they would not possess information about the political
party to which the contribution was made which, as we have held above, is necessary
to identify corruption and quid pro quo transactions in governance. Such information is
also necessary for exercising an informed vote.

175. Section 182(3) of the Companies Act and Section 29C of the RPA as amended
by the Finance Act must be read together. Section 29C exempts political parties from
disclosing information of contributions received through Electoral Bonds. However,
Section 182(3) not only applies to contributions made through electoral bonds but
through all modes of transfer. In terms of the provisions of the RPA, if a company made
contributions to political parties through cheque or ECS, the political party had to
disclose the details in its report. Thus, the information about contributions by the
company would be in the public domain. The only purpose of amending Section 182(3)
was to bring the provision in tune with the amendment under the RPA exempting
disclosure requirements for contributions through electoral bonds. The amendment to
Section 182(3) of the Companies Act becomes otiose in terms of our holding in the
preceding section that the Electoral Bond Scheme and relevant amendments to the
RPA and the IT Act mandating non-disclosure of particulars on political contributions
through electoral bonds is unconstitutional.

176. In terms of Section 136 of the Companies Act, every shareholder in a company
has a right to a copy of the financial statement which also contains the profit and loss
account. The petitioners submitted that the non-disclosure of the details of the political
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contributions made by companies in the financial statement would infringe upon the
right of the shareholders to decide to sell the shares of a company if a shareholder does
not support the political ideology of the party to which contributions were made. This it
was contended, violates Articles 19(1)(a), 19(1)(g), 21 and 25. We do not see the
necessity of viewing the non-disclosure requirement in Section 182(3) of the
Companies Act from the lens of a shareholder in this case when we have identified the
impact of non-disclosure of information on political funding from the larger compass of
a citizen and a voter. In view of the above discussion, Section 182(3) as amended by
the Finance Act, 2017 is unconstitutional.

G. Challenge to unlimited corporate funding

177. The Companies Act, 1956,2% as originally enacted, did not contain any
provision relating to political contributions by companies. Regardless of the same,
many companies sought to make contributions to political parties by amending their

memorandum. In Jayantilal Ranchhoddas Koticha v. Tata Iron and Steel Co. Ltd.**%, the

decision of the company to amend its memorandum enabling it to make contributions
to political parties was challenged before the High Court of Judicature at Bombay. The
High Court upheld the decision of the company to amend its memorandum on the
ground that there was no law prohibiting companies from contributing to the funds of a
party. Chief Justice M C Chagla, cautioned against the influential role of “big business
and money bags” in throttling democracy. The learned Judge emphasized that it is the
duty of Courts to “prevent any influence being exercised upon the voter which is an
improper influence or which may be looked at from any point of view as a corrupt
influence.” Chief Justice Chagla highlighted the grave danger inherent in permitting
companies to donate to political parties and hoped Parliament would “consider under
what circumstances and under what limitations companies should be permitted to
make these contributions”.

178. Subsequently, Parliament enacted the Companies (Amendment) Act, 1960 to
incorporate Section 293A in the 1956 Act. The new provision allowed a company to
contribute to : (a) any political party; or (b) for any political purpose to any individual
or body. However, the amount of contribution was restricted to either twenty-five
thousand rupees in a financial year or five percent of the average net profits during the
preceding three financial years, whichever was greater. The provision also mandated
every company to disclose in its profit and loss account any amount contributed by it to
any political party or for any political purpose to any individual or body during the
financial year to which that account relates by giving particulars of the total amount
contributed and the name of the party, individual, or body to which or to whom such
amount has been contributed.

179. In 1963, the Report of the Santhanam Committee on Prevention of Corruption

highlighted the prevalence of corruption at high political levels due to unregulated

collection of funds and electioneering by political parties.*22 The Committee suggested

“a total ban on all donations by incorporated bodies to political parties.” Subsequently,
Section 293A of the 1956 Act was amended through the Companies (Amendment) Act,
1969 to prohibit companies from contributing funds to any political party or to any
individual or body for any political purpose.

180. In 1985, Parliament again amended Section 293A, in the process reversing its
previous ban on political contributions by companies. It allowed a company, other than
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a government company and any other company with less than three years of existence,
to contribute any amount or amounts to any political party or to any person for any
political purpose. It further provided that the aggregate of amounts which may be
contributed by a company in any financial year shall not exceed five percent of its
average net profits during the three immediately preceding financial years. This
provision was retained under Section 182 of the Companies Act, 2013. The only change
was that the aggregate amount donated by a company was increased to seven and a
half percent of its average net profits during the three immediately preceding financial
years. Section 154 of the Finance Act, 2017 amended Section 182 of the 2013 Act to
delete this limit contained in the first proviso of the provision.

181. At the outset, it is important to be mindful of the fact that the petitioners are
not challenging the vires of Section 182 of the 2013 Act. Neither are the petitioners
challenging the legality of contributions made by companies to political parties. The
challenge is restricted to Section 154 of the Finance Act, 2017 which amended Section
182 of the 2013 Act.

i. The application of the principle of non-arbitrariness

182. The petitioners argue that Section 154 of the Finance Act, 2017 violates Article
14 of the Constitution. The primary ground of challenge is that the amendment to
Section 182 of the 2013 Act is manifestly arbitrary as it allows companies, including
loss-making companies, to contribute unlimited amounts to political parties. It has also
been argued that the law now facilitates the creation of shell companies solely for the
purposes of contributing funds to political parties. On the other hand, the respondent
has questioned the applicability of the doctrine of manifest arbitrariness for invalidating
legislation.

a. Arbitrariness as a facet of Article 14

183. At the outset, the relevant question that this Court has to answer is whether a
legislative enactment can be challenged on the sole ground of manifest arbitrariness.
Article 14 of the Constitution provides that the State shall not deny to any person
equality before the law or the equal protection of laws within the territory of India.
Article 14 is an injunction to both the legislative as well the executive organs of the

State to secure to all persons within the territory of India equality before law and equal

protection of the laws. 22 Traditionally, Article 14 was understood to only guarantee

non-discrimination. In this context, Courts held that Article 14 does not forbid all

classifications but only that which is discriminatory. In State of West Bengal v. Anwar

Ali Sarkar*®?, Justice S R Das (as the learned Chief Justice then was) laid down the

following two conditions which a legislation must satisfy to get over the inhibition of
Article 14 : first, the classification must be founded on an intelligible differentia which
distinguishes those that are grouped together from others; and second, the differentia
must have a rational relation to the object sought to be achieved by the legislation. In

the ensuing vyears, this Court followed this “traditional approach” to test the

constitutionality of a legislation on the touchstone of Article 14.18L

184. In E P Royappa v. State of Tamil Nadu®2, this Court expanded the ambit of
Article 14 by laying down non-arbitrariness as a limiting principle in the context of
executive actions. Justice P N Bhagwati (as the learned Chief Justice then was),
speaking for the Bench, observed that equality is a dynamic concept with many aspects
and dimensions which cannot be confined within traditional and doctrinaire limits. The
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opinion declared that equality is antithetic to arbitrariness, further finding that equality
belongs to the rule of law in a republic, while arbitrariness belongs to the whim and

caprice of an absolute monarch. In Ajay Hasia v. Khalid Mujib Seheravardit®3, a
Constitution Bench of this Court considered it to be well settled that any action that is
arbitrary necessarily involves negation of equality. Justice Bhagwati observed that the
doctrine of non-arbitrariness can also be extended to a legislative action. He observed
that:

“[w]herever therefore there is arbitrariness in State action whether it be of the
legislature or of the executive or of an “authority” under Article 12, Article 14
immediately springs into action and strikes down such State action.”

185. Immediately after the judgment in Ajay Hasia (supra), IJustice E S
Venkataramaiah (as the learned Chief Justice then was) in Indian Express Newspapers

(Bombay) (P) Ltd. v. Union of India*®?, laid down the test of manifest arbitrariness with
respect to subordinate legislation. It was held that a subordinate legislation does not
carry the same degree of immunity enjoyed by a statute passed by a competent
legislature. Therefore, this Court held that a subordinate legislation “may also be
questioned on the ground that it is unreasonable, unreasonable not in the sense of not
being reasonable, but in the sense that it is manifestly arbitrary.” In Sharma Transport

v. Government of Andhra Pradesh&, this Court reiterated Indian Express Newspapers

(supra) by observing that the test of arbitrariness as applied to an executive action
cannot be applied to delegated legislation. It was held that to declare a delegated
legislation as arbitrary, “it must be shown that it was not reasonable and manifestly
arbitrary.” This Court further went on to define ™“arbitrarily” to mean %in an
unreasonable manner, as fixed or done capriciously or at pleasure, without adequate
determining principle, not founded in the nature of things, non-rational, not done or
acting according to reason or judgment, depending on the will alone.”

186. While this Court accepted it as a settled proposition of law that a subordinate
legislation can be challenged on the ground of manifest arbitrariness, there was still

some divergence as to the doctrine's application with respect to plenary legislation. In

State of Tamil Nadu v. Ananthi Ammal*2%, a three-Judge Bench of this Court held that

a statute can be declared invalid under Article 14 if it is found to be arbitrary or

unreasonable. Similarly, in Dr. K R Lakshmanan v. State of Tamil Nadu*®Z, a three-

Judge Bench of this Court invalidated a legislation on the ground that it was arbitrary

and in violation of Article 14. However, in State of Andhra Pradesh v. McDowell &

Co.&, another three-Judge Bench of this Court held that a plenary legislation cannot

be struck down on the ground that it is arbitrary or unreasonable. In McDowell (supra),
this Court held that a legislation can be invalidated on only two grounds : first, the lack
of legislative competence; and second, on the violation of any fundamental rights
guaranteed in Part III of the Constitution or of any other constitutional provision.

187. This divergence became more apparent when a three-Judge Bench of this

Court in Malpe Vishwanath Acharya v. State of Maharashtra*®?, invalidated certain

provisions of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947
relating to the determination and fixation of the standard rent. This Court declared the
provisions in question unreasonable, arbitrary, and violative of Article 14. However, the
Court did not strike down the provisions on the ground that the extended period of the
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statute was to come to an end very soon, requiring the government to reconsider the

statutory provisions. Similarly, in Mardia Chemicals Ltd. v. Union of Indiaﬁ, another

three-Judge Bench of this Court invalidated Section 17(2) of the Securitization and
Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002 for
being unreasonable and arbitrary.

188. In Natural Resources Allocation, In Re Special Reference No. 1 of

2012,*%1 3 Constitution Bench of this Court referred to McDowell (supra) to observe
that a law may not be struck down as arbitrary without a constitutional infirmity. Thus,
it was held that a mere finding of arbitrariness was not sufficient to invalidate a
legislation. The Court has to enquire whether the legislation contravened any other
constitutional provision or principle.

ra Bano : entrenching manifest arbitrarin in Indian juri

189. In Shayara Bano v. Union of India*®%*, a Constitution Bench of this Court set

aside the practice of Talag-e-Bidaat (Triple Talaq). Section 2 of the Muslim Personal
Law (Shariat) Act, 1937 was also impugned before this Court. The provision provides
that the personal law of the Muslims, that is Shariat, will be applicable in matters
relating to marriage, dissolution of marriage and talaq. Justice R F Nariman, speaking
for the majority, held that Triple Talaq is manifestly arbitrary because it allows a
Muslim man to capriciously and whimsically break a marital tie without any attempt at
reconciliation to save it. Thus, Justice Nariman applied the principle of manifest
arbitrariness for the purpose of testing the constitutional validity of the legislation on
the touchstone of Article 14.

190. Justice Nariman traced the evolution of non-arbitrariness jurisprudence in
India to observe that McDowells (supra) failed to consider two binding precedents,
namely, Ajay Hasia (supra) and K R Lakshmanan (supra). This Court further observed

that McDowells (supra) did not notice Maneka Gandhi v. Union of Indiam, where this

Court held that substantive due process is a part of Article 21 which has to be read
along with Articles 14 and 19 of the Constitution. Therefore, Justice Nariman held that
arbitrariness of a legislation is a facet of unreasonableness in Articles 19(2) to (6) and
therefore arbitrariness can also be used as a standard to strike down legislation under
Article 14. It held McDowells (supra) to be per incuriam and bad in law.

191. Shayara Bano (supra) clarified In Re Special Reference No. 1 of 2012
(supra) by holding that a finding of manifest arbitrariness is in itself a constitutional
infirmity and, therefore, a ground for invalidating legislation for the violation of Article
14. Moreover, it was held that there is no rational distinction between subordinate
legislation and plenary legislation for the purposes of Article 14. Accordingly, the test of
manifest arbitrariness laid down by this Court in Indian Express Newspapers (supra) in
the context of subordinate legislation was also held to be applicable to plenary
legislation. In conclusion, this Court held that manifest arbitrariness “must be
something done by the legislature capriciously, irrationally and/or without adequate
determining principle.” It was further held that a legislation which is excessive and
disproportionate would also be manifestly arbitrary. The doctrine of manifest
arbitrariness has been subsequently reiterated by this Court in numerous other
judgments.

192. The standard of manifest arbitrariness was further cemented by the
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Constitution Bench of this Court in Navtej Singh Johar v. Union of Indiat®*. In Navtej

Singh Johar (supra), Section 377 of the Penal Code, 1860 was challenged, inter alia, on
the ground it is manifestly arbitrary. Section 377 criminalized any person who has had
“voluntary carnal intercourse against the order of nature”. Chief Justice Dipak Misra
(writing for himself and Justice AM Khanwilkar) held that Section 377 is manifestly
arbitrary for failing to make a distinction between consensual and non-consensual

sexual acts between consenting adults.X22 Justice Nariman, in the concurring opinion,
observed that Section 377 is manifestly arbitrary for penalizing “consensual gay sex”.
Justice Nariman faulted the provision for (a) not distinguishing between consensual
and non-consensual sex for the purpose of criminalization; and (b) criminalizing sexual

activity between two persons of the same gender.ﬂ Justice DY Chandrachud noted
that Section 377 to the extent that it penalizes physical manifestation of love by a

section of the population (the LGBTQ+ community) is manifestly arbitrary.ﬁ Similarly,

Justice Indu Malhotra observed that the provision is manifestly arbitrary because the
basis of criminalization is the sexual orientation of a person which is not a “rationale

principle”198.

193. In Joseph Shine v. Union of India&, a Constitution Bench of this Court

expressly concurred with the doctrine of manifest arbitrariness as evolved in Shayara
Bano (supra). In Joseph Shine (supra), one of us (Justice D Y Chandrachud) observed
that the doctrine of manifest arbitrariness serves as a check against state action or
legislation “which has elements of caprice, irrationality or lacks an adequate
determining principle.” In Joseph Shine (supra), the validity of Section 497 of the
Penal Code, 1860 was challenged. Section 497 penalized a man who has sexual
intercourse with a woman who is and whom he knows or has a reason to believe to be
the wife of another man, without the “consent and connivance of that man” for the
offence of adultery. Justice Nariman observed that the provision has paternalistic
undertones because the provision does not penalize a married man for having sexual
intercourse with a married woman if he obtains her husband's consent. The learned
Judge observed that the provision treats a woman like a chattel:

"23. [...] This can only be on the paternalistic notion of a woman being likened to
chattel, for if one is to use the chattel or is licensed to use the chattel by the
“licensor”, namely, the husband, no offence is committed. Consequently, the wife
who has committed adultery is not the subject matter of the offence, and cannot, for
the reason that she is regarded only as chattel, even be punished as an abettor. This
is also for the chauvinistic reason that the third-party male has seduced her, she
being his victim. What is clear, therefore, is that this archaic law has long outlived
its purpose and does not square with today's constitutional morality, in that the very
object with which it was made has since become manifestly arbitrary, having lost its
rationale long ago and having become in today's day and age, utterly irrational. On
this basis alone, the law deserves to be struck down, for with the passage of time,
Article 14 springs into action and interdicts such law as being manifestly arbitrary.”

194. The learned Judge further observed that the “ostensible object of Section 497"
as pleaded by the State which is to preserve the sanctity of marriage is not in fact the
object of the provision because : (a) the sanctity of marriage can be destroyed even if
a married man has sexual intercourse with an unmarried woman or a widow; and (b)
the offence is not committed if the consent of the husband of the woman is souaght.
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195. Justice DY Chandrachud in his opinion observed that a provision is manifestly
arbitrary if the determining principle of it is not in consonance with constitutional
values. The opinion noted that Section 497 makes an “ostensible” effort to protect the
sanctity of marriage but in essence is based on the notion of marital subordination of

women which is inconsistent with constitutional values.?22 Chief Justice Misra (writing
for himself and Justice AM Khanwilkar) held that the provision is manifestly arbitrary
for lacking “logical consistency” since it does not treat the wife of the adulterer as an
aggrieved person and confers a ‘license’ to the husband of the woman.

196. It is now a settled position of law that a statute can be challenged on the
ground it is manifestly arbitrary. The standard laid down by Justice Nariman in Shayara
Bano (supra), has been citied with approval by the Constitution Benches in Navtej
Singh Johar (supra) and Joseph Shine (supra). Courts while testing the validity of a law
on the ground of manifest arbitrariness have to determine if the statute is capricious,
irrational and without adequate determining principle, or something which is excessive
and disproportionate. This Court has applied the standard of “manifest arbitrariness” in
the following manner:

a. A provision lacks an “adequate determining principle” if the purpose is not in
consonance with constitutional values. In applying this standard, Courts must
make a distinction between the “ostensible purpose”, that is, the purpose which
is claimed by the State and the “real purpose”, the purpose identified by Courts

201. and

b. A provision is manifestly arbitrary even if the provision does not make a

classification.2%%

197. This Court in previous judgments has discussed the first of the above
applications of the doctrine by distinguishing between the “ostensible purpose” and the
“real purpose” of a provision with sufficient clarity. The application of the doctrine of
manifest arbitrariness by Chief Justice Misra and Justice Nariman in Navtej Singh Johar
(supra) to strike down a provision for not classifying between consensual and non-
consensual sex must be understood in the background of two jurisprudential
developments on the interpretation of Part III of the Constitution. The first, is the shift
from reading the provisions of Part III of the Constitution as isolated silos to
understanding the thread of reasonableness which runs through all the provisions and
elevating unreasonable (and arbitrary) action to the realm of fundamental rights. The
second is the reading of Article 14 to include the facets of formal equality and
substantive equality. Article 14 consists of two components. “Equality before the law”
which means that the law must treat everybody equally in the formal sense. “Equal
protection of the laws” signifies a guarantee to secure factual equality. The legislature
and the executive makes classifications to achieve factual equality. The underlying
premise of substantive equality is the recognition that not everybody is equally placed
and that the degree of harm suffered by a group of persons (or an individual) varies
because of unequal situations. This Court has in numerous judgments recognized that
the legislature is free to recognize the degrees of harm and confine its benefits or

based on the available material such as a reading of the provision

restrictions to those cases where the need is the clearest.2%2 The corollary of the
proposition that it is reasonable to identify the degrees of harm, is that it is
unreasonable, unjust, and arbitrary if the Legislature does not identify the degrees of
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harm for the purpose of law.

198. It is undoubtedly true that it is not the constitutional role of this Court to
second guess the intention of the legislature in enacting a particular statute. The
legislature represents the democratic will of the people, and therefore, the courts will
always presume that the legislature is supposed to know and will be aware of the
needs of the people. Moreover, this Court must be mindful of falling into an error of
equating a plenary legislation with a subordinate legislation. In Re Delhi Laws Act,

1912,20—4 Justice Fazl Ali summed up the extent and scope of plenary legislation and

delegated legislation, in the following terms:

“32. The conclusions at which I have arrived so far may now be summed up:

(1) The legislature must normally discharge its primary legislative function itself
and not through others.

(2) Once it is established that it has sovereign powers within a certain sphere, it
must follow as a corollary that it is free to legislate within that sphere in any
way which appears to it to be the best way to give effect to its intention and
policy in making a particular law, and that it may utilise any outside agency to
any extent it finds necessary for doing things which it is unable to do itself or
finds it inconvenient to do. In other words, it can do everything which is
ancillary to and necessary for the full and effective exercise of its power of
legislation.

(3) It cannot abdicate its legislative functions, and therefore while entrusting
power to an outside agency, it must see that such agency acts as a
subordinate authority and does not become a parallel legislature.

(4) The doctrine of separation of powers and the judicial interpretation it has
received in America ever since the American Constitution was framed, enables
the American courts to check undue and excessive delegation but the courts of
this country are not committed to that doctrine and cannot apply it in the
same way as it has been applied in America. Therefore, there are only two
main checks in this country on the power of the legislature to delegate, these
being its good sense and the principle that it should not cross the line beyond
which delegation amounts to “abdication and self-effacement”.

199. In Gwalior Rayon Silk Mfg. (Wvg.) Co. Ltd. v. Assistant Commissioner of Sales

Tax&, a Constitution Bench of this Court held that a subordinate legislation is ancillary

to the statute. Therefore, the delegate must enact the subordinate legislation
“consistent with the law under which it is made and cannot go beyond the limits of the
policy and standard laid down in the law.” Since the power delegated by a statute is
limited by its terms, the delegate is expected to “act in good faith, reasonably, intra

vires the power granted and on relevant consideration of material facts.”4%® This Court
has to be cognizant of this distinction. In fact, the doctrine of manifest arbitrariness, as
developed by this Court in Indian Express Newspapers (supra) in the context of
subordinate legislation, was applicable to the extent that “it is so arbitrary that it could
not be said to be in conformity with the statute or that it offends Article 14 of the

Constitution.”%%2

200. The above discussion shows that manifest arbitrariness of a subordinate
legislation has to be primarily tested vis-a-vis its conformity with the parent statute.
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Therefore, in situations where a subordinate legislation is challenged on the ground of
manifest arbitrariness, this Court will proceed to determine whether the delegate has
failed “to take into account very vital facts which either expressly or by necessary
implication are required to be taken into consideration by the statute or, say, the

Constitution.”2%€ In contrast, application of manifest arbitrariness to a plenary
legislation passed by a competent legislation requires the Court to adopt a different
standard because it carries greater immunity than a subordinate legislation. We concur
with Shayara Bano (supra) that a legislative action can also be tested for being
manifestly arbitrary. However, we wish to clarify that there is, and ought to be, a
distinction between plenary legislation and subordinate legislation when they are
challenged for being manifestly arbitrary.
ii. Validity of Section 154 of the Finance Act, 2017 omitting the first proviso to Section
182 of the Companies Act

201. We now turn to examine the vires of Section 154 of the Finance Act, 2017. The
result of the amendment is that : (a) a company, other than a government company
and a company which has been in existence for less than three financial years, can
contribute unlimited amounts to any political party; and (b) companies, regardless of
the fact whether they are profit making or otherwise, can contribute funds to political
parties. The issue that arises for consideration is whether the removal of contribution
restrictions is manifestly arbitrary and violates Article 14 of the Constitution.

202. As discussed in the earlier section, this Court has consistently pointed out the
pernicious effect of money on the integrity of the electoral process in India. The Law

Commission of India in its 170" Report also observed that “most business houses
already know where their interest lies and they make their contributions accordingly to

that political party which is likely to advance their interest more.”?%2 This issue
becomes particularly problematic when we look at the avenues through which political
parties accumulate their capital. Section 182 of the 2013 Act is one such legal
provision allowing companies to contribute to political parties. The question before us is
not how political parties expend their financial resources, but how they acquire their
financial resources in the first instance.

203. The Preamble to the Constitution describes India as a “democratic republic” : a
democracy in which citizens are guaranteed political equality irrespective of caste and
class and where the value of every vote is equal. Democracy does not begin and end
with elections. Democracy sustains because the elected are responsive to the electors
who hold them accountable for their actions and inactions. Would we remain a
democracy if the elected do not heed to the hue and cry of the needy? We have
established the close relationship between money and politics above where we
explained the importance of money for entry to politics, for winning elections, and for
remaining in power. That being the case, the question that we ask ourselves is whether
the elected would truly be responsive to the electorate if companies which bring with
them huge finances and engage in quid pro quo arrangements with parties are
permitted to contribute unlimited amounts. The reason for political contributions by
companies is as open as day light. Even the learned Solicitor General did not deny
during the course of the hearings that corporate donations are made to receive favors
through quid pro quo arrangements.

204. In Kesavananda Bharati v. State of Keralam, the majority of this Court held
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that “republican and democratic form of government” form the basic elements of the

constitutional structure. Subsequently, in Indira Nehru Gandhi v. Raj Narain®, Justice

H R Khanna reiterated that the democratic set up of government is a part of the basic
features of the Constitution. Elections matter in democracy because they are the most
profound expression of the will of the people. Our parliamentary democracy enables
Citizens to express their will through their elected representatives. The integrity of the
electoral process is a nhecessary concomitant to the maintenance of the democratic form

of government.&

205. This Court has also consistently held that free and fair elections form an

important concomitant of democracy.?3 In Kuldip Nayar v. Union of India?%, a

Constitution Bench of this Court held that a democratic form of government depends

on a free and fair election system. In People’s Union for Civil Liberties v. Union of

Indiazl—s, this Court held that free and fair elections denote equal opportunity to all

people. It was further observed that a free and fair election is one which is not “rigged
and manipulated and the candidates and their agents are not able to resort to unfair
means and malpractices.”

206. The integrity of the election process is pivotal for sustaining the democratic
form of government. The Constitution also places the conduct of free and fair elections
in India on a high pedestal. To this purpose, Article 324 puts the Election Commission
in charge of the entire electoral process commencing with the issue of the notification

by the President to the final declaration of the result.2® However, it is not the sole duty
of the Election Commission to secure the purity and integrity of the electoral process.
There is also a positive constitutional duty on the other organs of the government,
including the legislature, executive and the judiciary, to secure the integrity of the
electoral process.

207. During the course of the arguments, the learned Solicitor General submitted
that the limit of seven and a half percent of the average net profits in the preceding
three financial years was perceived as a restriction on companies who would want to
donate in excess of the statutory cap. The learned Solicitor General further submitted
that companies who wanted to donate in excess of the statutory cap would create shell
companies and route their contributions through them. Therefore, it was suggested
that the statutory cap was removed to discourage the creation of shell companies.

208. The limit on restrictions to political parties was incorporated in Section 293A of
the 1956 Act through the Companies (Amendment) Bill 1985. The original restriction
on contribution was five per cent of a company's average net profits during the three
immediately preceding financial years. The Lok Sabha debates pertaining to the
Companies Bill furnish an insight into why contribution restrictions were imposed in the
first place. The then Minister of Chemicals and Fertilizers and Industry and Company
Affairs justified the contribution restrictions, stating that:

“Since companies not having profits should not be encouraged to make political
contributions, monetary ceiling as an alternative to a certain percentage of profits for
arriving at the permissible amount of political donation has been done away

with n217

209. Thus, the object behind limiting contributions was to discourage loss-making
companies from contributing to political parties. In 1985, Parliament prescribed the
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condition that only companies which have been in existence for more than three years
can contribute. This condition was also included to prevent loss-making companies and
shell companies from making financial contributions to political parties. If the
ostensible object of the amendment, as contended by the learned Solicitor General,
was to discourage the creation of shell companies, there is no justification for removing
the cap on contributions which was included for the very same purpose : to deter shell
companies from making political contributions. In fact, when the proposal to amend
Section 182 of the 2013 Act was mooted by the Government in 2017, the Election
Commission of India opposed the amendment and suggested that the Government
reconsider its decision on the ground that it would open up the possibility of creating
shell companies. The relevant portion of the opinion of the ECI is reproduced below:
“Certain amendments have been proposed in Section 182 of the Companies Act,
where the first proviso has been omitted and consequently the limit of seven and a
half percent (7.5 %) of the average net profits in the preceding three financial years
on contributions by companies has been removed from the statute. This opens up
the possibility of shell companies being set up for the sole purpose of making
donations to political parties with no other business of consequence having

disbursable profits. 218

210. After the amendment, companies similar to individuals, can make unlimited
contributions and contributions can be made by both profit-making and loss-making
companies to political parties. Thus, in essence, it could be argued that the
amendment is merely removing classification for the purpose of political contribution
between companies and individuals on the one hand and loss-making and profit-
making companies on the other.

211. The proposition on the principle of manifest arbitrariness culled out above
needs to be recalled. The doctrine of manifest arbitrariness can be used to strike down
a provision where : (a) the legislature fails to make a classification by recognizing the
degrees of harm; and (b) the purpose is not in consonance with constitutional values.

212. One of the reasons for which companies may contribute to political parties

could be to secure income tax benefit.2:2 However, companies have been contributing

to political parties much before the Indian legal regime in 2003 exempted contributions
to political parties. Contributions are made for reasons other than saving on the Income
Tax. The chief reason for corporate funding of political parties is to influence the

political process which may in turn improve the company's business performance.222 A

company, whatever may be its form or character, is principally incorporated to carry
out the objects contained in the memorandum. However, the amendment now allows a
company, through its Board of Directors, to contribute unlimited amounts to political
parties without any accountability and scrutiny. Unlimited contribution by companies to
political parties is antithetical to free and fair elections because it allows certain
persons/companies to wield their clout and resources to influence policy making. The
purpose of Section 182 is to curb corruption in electoral financing. For instance, the
purpose of banning a Government company from contributing is to prevent such
companies from entering into the political fray by making contributions to political
parties. The amendment to Section 182 by permitting unlimited corporate
contributions (including by shell companies) authorizes unrestrained influence of
companies on the electoral process. This is violative of the principle of free and fair
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elections and political equality captured in the value of “one person one vote”.

213. The amendment to Section 182 of the Companies Act must be read along with
other provisions on financial contributions to political parties under the RPA and the IT
Act. Neither the RPA nor the IT Act place a cap on the contributions which can be made
by an individual. The amendment to the Companies Act when viewed along with other
provisions on electoral funding, seek to equalize an individual and a company for the
purposes of electoral funding.

214. The ability of a company to influence the electoral process through political
contributions is much higher when compared to that of an individual. A company has a
much graver influence on the political process, both in terms of the quantum of money
contributed to political parties and the purpose of making such contributions.
Contributions made by individuals have a degree of support or affiliation to a political
association. However, contributions made by companies are purely business

transactions, made with the intent of securing benefits in return. In Citizens United v.

Federal Election Commission®**%, the issue before the Supreme Court of the United

States was whether a corporation can use the general treasury funds to pay for
electioneering communication. The majority held that limitations on corporate funding
bans political speech (through contributions) based on the corporate identity of the
contributor. Justice Steven writing for the minority on the issue of corporate funding
observed that companies and natural persons cannot be treated alike for the purposes
of political funding:

“In the context of election to public office, the distinction between corporate and
human speakers is significant. Although they make enormous contributions to our
society, corporations are not actually members of it. They cannot vote or run for
office. Because they may be managed and controlled by non-residents, their
interests may conflict in fundamental respects with the interests of eligible voters.
The financial resources, legal structure, and instrumental orientation of corporations
raise legitimate concerns about their role in the electoral process.”

215. In view of the above discussion, we are of the opinion that companies and
individuals cannot be equated for the purpose of political contributions.

216. Further, Companies before the amendment to Section 182 could only
contribute a certain percentage of the net aggregate profits. The provision classified
between loss-making companies and profit-making companies for the purpose of
political contributions and for good reason. The underlying principle of this distinction
was that it is more plausible that loss-making companies will contribute to political
parties with a quid pro quo and not for the purpose of income tax benefits. The
provision (as amended by the Finance Act, 2017) does not recognize that the harm of
contributions by loss-making companies in the form of quid pro quo is much higher.
Thus, the amendment to Section 182 is also manifestly arbitrary for not making a
distinction between profit-making and loss-making companies for the purposes of
political contributions.

217. Thus, the amendment to Section 182 is manifestly arbitrary for (a) treating
political contributions by companies and individuals alike; (b) permitting the
unregulated influence of companies in the governance and political process violating
the principle of free and fair elections; and (c) treating contributions made by profit-
making and loss-making companies to political parties alike. The observations made
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above must not be construed to mean that the Legislature cannot place a cap on the
contributions made by individuals. The exposition is that the law must not treat
companies and individual contributors alike because of the variance in the degree of
harm on free and fair elections.
H. Conclusion and Directions

218. In view of the discussion above, the following are our conclusions:

a. The Electoral Bond Scheme, the proviso to Section 29C(1) of the Representation
of the People Act, 1951 (as amended by Section 137 of Finance Act, 2017),
Section 182(3) of the Companies Act (as amended by Section 154 of the Finance
Act, 2017), and Section 13A(b) (as amended by Section 11 of Finance Act, 2017)
are violative of Article 19(1)(a) and unconstitutional; and

b. The deletion of the proviso to Section 182(1) of the Companies Act permitting
unlimited corporate contributions to political parties is arbitrary and violative of
Article 14.

219. We direct the disclosure of information on contributions received by political
parties under the Electoral Bond Scheme to give logical and complete effect to our
ruling. On 12 April 2019, this Court issued an interim order directing that the
information of donations received and donations which will be received must be
submitted by political parties to the ECI in a sealed cover. This Court directed that
political parties submit detailed particulars of the donors as against each Bond, the
amount of each bond and the full particulars of the credit received against each bond,
namely, the particulars of the bank account to which the amount has been credited and
the date on which each such credit was made. During the course of the hearing, Mr.
Amit Sharma, Counsel for the ECI, stated that the ECI had only collected information
on contributions made in 2019 because a reading of Paragraph 14 of the interim order
indicates that the direction was only limited to contributions made in that year.
Paragraphs 13 and 14 of the interim order are extracted below:

"13. In the above perspective, according to us, the just and proper interim
direction would be to require all the political parties who have received donations
through Electoral Bonds to submit to the Election Commission of India in sealed
cover, detailed particulars of the donors as against each bond; the amount of each
such bond and the full particulars of the credit received against each bond, namely,
the particulars of the bank account to which the amount has been credited and the
date of each such credit.

14. The above details will be furnished forthwith in respect of Electoral Bonds
received by a political party till date. The details of such other bonds that may be
received by such a political party upto the date fixed for issuing such bonds as per
the Note of the Ministry of Finance dated 28.2.2019, i.e 15.5.2019 will be submitted

on or before 30 May, 2019. The sealed covers will remain in the custody of the

Election Commission of India and will abide by such orders as may be passed by the

Court.”

220. Paragraph 14 of the interim order does not limit the operation of Paragraph 13.
Paragraph 13 contains a direction in unequivocal terms to political parties to submit
particulars of contributions received through Electoral Bonds to the ECI. Paragraph 14
only prescribes a timeline for the submission of particulars on contributions when the
window for Electoral Bond contributions was open in 2019. In view of the interim
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direction of this Court, the ECI must have collected particulars of contributions made to
political parties through Electoral Bonds.
221. In view of our discussion above, the following directions are issued:

a.
b.

The issuing bank shall herewith stop the issuance of Electoral Bonds;

SBI shall submit details of the Electoral Bonds purchased since the interim order
of this Court dated 12 April 2019 till date to the ECI. The details shall include the
date of purchase of each Electoral Bond, the name of the purchaser of the bond
and the denomination of the Electoral Bond purchased;

. SBI shall submit the details of political parties which have received contributions

through Electoral Bonds since the interim order of this Court dated 12 April 2019
till date to the ECI. SBI must disclose details of each Electoral Bond encashed by
political parties which shall include the date of encashment and the denomination
of the Electoral Bond;

. SBI shall submit the above information to the ECI within three weeks from the

date of this judgment, that is, by 6 March 2024;

. The ECI shall publish the information shared by the SBI on its official website

within one week of the receipt of the information, that is, by 13 March 2024; and

. Electoral Bonds which are within the validity period of fifteen days but that which

have not been encashed by the political party yet shall be returned by the
political party or the purchaser depending on who is in possession of the bond to
the issuing bank. The issuing bank, upon the return of the valid bond, shall
refund the amount to the purchaser's account.

222. Writ petitions are disposed of in terms of the above judgment.
223. Pending applications(s), if any, stand disposed of.

ANNEXURE I

Section 29C, Representation of the People Act, 1951

Prior to Amendment by the Finance Act,
2017

Upon Amendment by Section 137 of the
Finance Act, 2017

29C. Declaration of donation received by
the political parties.—

(1) The treasurer of a political party or
any other person authorized by the
political party in this behalf shall, in each
financial year, prepare a report in respect
of the following, namely;

(a) the contribution in excess of twenty
thousand rupees received by such
political party from any person in that
financial year;

(b) the contribution in excess of twenty
thousand rupees received by such
political party fromm companies other than
Government companies in that financial
year.

(2) The report under sub-section (1) shall

be in such form as may be prescribed.

Section 29C. Declaration of donation
received by the political parties. -

(1) The treasurer of a political party or
any other person authorized by the
political party in this behalf shall, in each
financial year, prepare a report in respect
of the following, namely:

(a) the contribution in excess of twenty
thousand rupees received by such
political party from any person in that
financial year;

(b) the contribution in excess of twenty
thousand rupees received by such
political party from companies other than
Government companies in that financial
year.

Provided that nothing contained in
this subsection shall apply to the
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(3) The report for a financial year under
subsection (1) shall be submitted by the
treasurer of a political party or any other]
person authorized by the political party in
this behalf before the due date for
furnishing a return of income of that
financial year under section 139 of the
Income-tax Act, 1961 (43 of 1961), to
the Election Commission.

(4) Where the treasurer of any political
party or any other person authorized by
the political party in this behalf fails to
submit a report under sub-section (3)
then, notwithstanding anything contained
in the Income-tax Act, 1961 (43 of
1961), such political party shall not be
entitled to any tax relief under that Act.

contributions received by way of an
electoral bond. Explanation - For the
purposes of this subsection,
“electoral bond” means a bond
referred to in the Explanation to
subsection (3) of section 31 of the
Reserve Bank of India Act, 1934.

(2) The report under sub-section (1) shall
be in such form as may be prescribed.

(3) The report for a financial year under
subsection (1) shall be submitted by the
treasurer of a political party or any other
person authorized by the political party in
this behalf before the due date for|
furnishing a return of income of that
financial year under section 139 of the
Income-tax Act, 1961 (43 of 1961), to
the Election Commission.

(4) Where the treasurer of any political
party or any other person authorized by
the political party in this behalf fails to
submit a report under sub-section (3)
then, notwithstanding anything contained
in the Income-tax Act, 1961 (43 of
1961), such political party shall not be
entitled to any tax relief under that Act.

Section 182, Companies Act, 2013

Prior to Amendment by the Finance Act,
2017

Upon Amendment by Section 154 of the
Finance Act, 2017

182. Prohibitions and restrictions
regarding political contributions.

1) Notwithstanding anything contained in
any other provision of this Act, a
company, other than a Government
company and a company which has been
in existence for less than three financial

years, may contribute any amount
directly or indirectly to any political
party:

Provided that the amount referred to in
subsection (1) or, as the case may be,
the aggregate of the amount which may
be so contributed by the company in any
financial year shall not exceed seven and
a half per cent of its average net profits
during the three immediately preceding

financial years:

182. Prohibitions and restrictions
regarding political contributions.

1) Notwithstanding anything contained in
any other provision of this Act, a
company, other than a Government
company and a company which has been
in existence for less than three financial
years, may contribute any amount
directly or indirectly to any political
party:

(First proviso omitted)

Provided that no such contribution shall
be made by a company unless a
resolution authorising the making of such
contribution is passed at a meeting of the
Board of Directors and such resolution
shall, subject to the other provisions off
this section, be deemed to be justification
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Provided further that no such contribution
shall be made by a company unless a
resolution authorising the making of such
contribution is passed at a meeting of the
Board of Directors and such resolution
shall, subject to the other provisions of
this section, be deemed to be justification
in law for the making and the acceptance
of the contribution authorised by it.

in law for the making of the contribution
authorised by it.

Section 182 (3) Every company shall
disclose in its profit and loss account any
amount or amounts contributed by it to
any political party during the financial
year to which that account relates,
giving particulars of the total amount
contributed and the name of the
party to which such amount has been
contributed.

Section 182 (3) Every company shall
disclose in its profit and loss account the
total amount contributed by it under this
section during the financial year to which
the account relates. (3A) Notwithstanding
anything contained in subsection (1), the
contribution under this section shall not
be made except by an account payee
cheque drawn on a bank or an account
payee bank draft or use of electronic
clearing system through a bank account:
Provided that a company may make
contribution through any
instruments, issued pursuant to any
scheme notified under any law for the
time being in force, for contribution
to the political parties.

Section 13A, Income Tax Act, 1995

Prior to Amendment by the Finance Act,
2017

Upon Amendment by Section 11 of the
Finance Act, 2017

13A. Special provision relating to
incomes of political parties

Any income of a political party which is
chargeable under the head “Income from
house property” or “Income from other
sources” or any income by way of
voluntary contributions received by a
political party from any person shall not
be included in the total income of the
previous year of such political party:
Provided that-

(a) such political party keeps and
maintains such books of account and
other documents as would enable the
Assessing Officer to properly deduce its
income therefrom;

(b) in respect of each such voluntary

contribution in excess of ten thousand

13A. Special provision relating to
incomes of political parties

Any income of a political party which is
chargeable under the head “Income from
house property” or “Income from other
sources” or any income by way Of
voluntary contributions received by a
political party from any person shall not
be included in the total income of the
previous year of such political party:
Provided that-

(a) such political party keeps and
maintains such books of account and
other documents as would enable the
Assessing Officer to properly deduce its
income therefrom;

(b) in respect of each such voluntary
contribution other than contribution by
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rupees, such political party keeps and
maintains a record of such contribution
and the name and address of the person
who has made such contribution; and

(c) the accounts of such political party
are audited by an accountant as defined
in the Explanation below sub-section (2)
of section 288.

Explanation.- For the purposes of this
section, “political party” means an
association or body of individual citizens
of India registered with the Election
Commission of India as a political party
under paragraph 3 of the Election
Symbols (Reservation and Allotment)
Order, 1968, and includes a political
party deemed to be registered with that
Commission under the proviso to
subparagraph (2) of that paragraph.

way of electoral bond in excess of ten
thousand rupees, such political party
keeps and maintains a record of such
contribution and the name and address of]
the person who has made such
contribution; and

(c) the accounts of such political party
are audited by an accountant as defined
in the Explanation below sub-section (2)
of section 288; and

(d) no donation exceeding two
thousand rupees is received by such
political party otherwise than by an
account payee cheque drawn on a
bank or an account payee bank draft
or use of electronic clearing system
through a bank account or through
electoral bond.

Explanation.- For the purposes of this
proviso, "“electoral bond” means a
bond referred to in the Explanation to
sub-section (3) of section 31 of the
Reserve Bank of India Act, 1934;
Provided also that such political party
furnishes a return of income for the
previous year in accordance with the
provisions of sub-section (4B) of section
139 on or before the due date under that
section.

Section 31, Reserve Bank of India Act, 1931

Prior to Amendment by the Finance Act,
2017

Upon Amendment by Section 11 of the
Finance Act, 2017

31. Issue of demand bills and notes.
1) No person in India other than the Bank
or, as expressly authorized by this Act,

the Central Government shall draw,
accept, make or issue any bill of
exchange, hundi, promissory note or

engagement for the payment of money
payable to bearer on demand, or borrow,
owe or take up any sum or sums of
money on the bills, hundis or notes
payable to bearer on demand of any such
person:

Provided that cheques or drafts, including
hundis, payable to bearer on demand or

otherwise may be drawn on a person's

31. Issue of demand bills and notes.
1) No person in India other than the Bank
or, as expressly authorized by this Act,

the Central Government shall draw,
accept, make or issue any bill off
exchange, hundi, promissory note or

engagement for the payment of money
payable to bearer on demand, or borrow,
owe or take up any sum or sums off
money on the bills, hundis or notes
payable to bearer on demand of any such
person:

Provided that cheques or drafts, including
hundis, payable to bearer on demand or
otherwise may be drawn on a person's
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account with a banker, shroff or agent.
(2) Notwithstanding anything contained
in the Negotiable Instruments Act, 1881,
no person in India other than the Bank
or, as expressly authorised by this Act,
the Central Government shall make or
issue any promissory note expressed to
be payable to the bearer of the
instrument.

account with a banker, shroff or agent.

2) Notwithstanding anything contained in
the Negotiable Instruments Act, 1881, no
person in India other than the Bank or, as
expressly authorised by this Act, the
Central Government shall make or issue
any promissory note expressed to be
payable to the bearer of the instrument.
3) Notwithstanding anything
contained in this section, the Central
Government may authorise any
scheduled bank to issue electoral
bond

Explanation.-For the purposes of this
subsection, ‘electoral bond’ means a
bond issued by any scheduled bank
under the scheme as may be notified
by the Central Government.

ANNEXURE 1I
Conduct of Elections Rules, 1961
(Statutory Rules and Order)

222[FORM 24A
(See rule 85B)

[This form should be filed with the Election Commission before the due date for
furnishing a return of the Political Party's income of the concerned financial year
under section 139 of the Income-tax Act, 1961 (43 of 1961) and a certificate to this
effect should be attached with the Income-tax return to claim exemption under the

Income-tax Act, 1961 (43 of 1961).]
1. Name of Political Party:

2. Status of the Political Party : (recognised/unrecognised)

v bW

the political party is filed : __

. Address of the headquarters of the Political Party:
. Date of registration of Political Party with Election Commission:
. Permanent Account Number (PAN) and Income-tax Ward/Circle where return of

6. Details of the contributions received, in excess of rupees twenty thousand, during

the Financial Year : 20 - . -20.

Serial Name and| PAN (if

number complete any_ and
address of the| Income-
contributing Tax
person/company| Ward/Circle

Amount of] Mode ofl Remarks
contribution| contribution
(Rs.) *
(cheque/demand
draft/cash)

*In case of payment by cheque/demand draft, indicate name of the bank and
branch of the bank on which the cheque/demand draft has been drawn.

7. In case the contributor is a company, whether the conditions laid down under
section 293A of the Companies Act, 1956 (1 of 1956) have been complied with (A
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copy of the certificate to this obtained from the company should be attached).
Verification
I, (full name in Block Iletters),
son/daughter of solemnly declare that to
the best of my knowledge and belief, the information given in this Form is
correct, complete and truly stated.

I further declare that I am verifying this form in my capacity as
on behalf of the Political Party above named and
I am also competent to do so.

(Signature and name of the Treasurer/Authorised person)]

Date :
Place :

IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION
WRIT PETITION (CIVIL) NO. 880 OF 2017
Association for Democratic Reforms and Another.....Appellants
Versus
Union of India and Others.....Respondents
With
Writ Petition (Civil) No. 59 of 2018
Writ Petition (Civil) No. 975 of 2022
And
Writ Petition (Civil) No. 1132 of 2022
JUDGMENT
SANJIIV KHANNA, J.:— I have had the benefit of perusing the judgment authored by
Dr. D.Y. Chandrachud, the Hon'ble Chief Justice. I respectfully agree with the findings
and conclusions recorded therein. However, since my reasoning is different to arrive at

the same conclusion, including application of the doctrine of proportionality, I am
penning down my separate opinion.

224. To avoid prolixity, the contentions of the parties are not referred to separately
and the facts are narrated in brief.

225. Corporate funding of political parties has been a contentious issue with the
legislature's approach varying from time to time. The amendments to the Companies
Act, 1956 reveal the spectrum of views of the legislature. It began with regulations and

restrictions in 1960 to a complete ban on contributions to political parties in 19692

The ban was partially lifted in 1985 with restrictions and stipulations.i The aggregate
amount contributed to a political party in a financial year could not exceed 5% of the

average net profit during the three immediately preceding financial years.* A new
condition stipulated that the board of directors® in their meeting would pass a

resolution giving legitimacy and authorisation to contributions to a political party.®
226. The Companies Act of 2013 replaced the Companies Act of 1956. Section 182

(1) of the Companies Act, 2013% permitted contributions by companies of any amount
to any political party, if the said company had been in existence for more than three
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immediately preceding financial years and is not a government company. The

requirement of authorisation vide Board resolution is retained.® The cap of 5% is
enhanced to 7.5% of the average net profits during the three immediately preceding

financial years.g It is also mandated that the company must disclose the amount

contributed by it to political parties in the profit and loss account, including particulars

of name of political party and the amount contributed.® In case of violation of the
terms, penalties stand prescribed.
227. The Finance Act, 2017 made several amendments to the Companies Act, 2013,

Income Tax Act, 1961, Reserve Bank of India Act, 19341, the Representation of the
People Act, 1951, and the Foreign Contribution Regulation Act, 2010. These changes

were brought in to allow contributions/donations through Electoral Bondsi2. The
changes made by the Finance Act, 2017 to these legislations were provided in a tabular
format by the petitioners. For clarity, I have reproduced the table below. The specific
changes are highlighted in bold and italics for ease of reference:

Section 182 of the Companies Act, 2013

Prior to Amendment by the Finance Act,
2017

Post Amendment by Section 154 of the
Finance Act, 2017

182. Prohibitions and restrictions
regarding political contributions-

(1) Notwithstanding anything contained
in any other provision of this Act, a
company, other than a Government
company and a company which has been
in existence for less than three financial

years, may contribute any amount
directly or indirectly to any political
party:

Provided that the amount referred to
in sub-section (1) or, as the case may
be, the aggregate of the amount
which may be so contributed by the
company in any financial year shall
not exceed seven and a half per cent
of its average net profits during the
three immediately preceding financial
years:

Provided further that no such contribution
shall be made by a company unless a
resolution authorising the making of such
contribution is passed at a meeting of the
Board of Directors and such resolution
shall, subject to the other provisions of]
this section, be deemed to be justification
in law for the making and the acceptance

of the contribution authorised by it.

182. Prohibitions and restrictions
regarding political contributions-(1)
Notwithstanding anything contained in
any other provision of this Act, a
company, other than a Government
company and a company which has been
in existence for less than three financial

years, may contribute any amount
directly or indirectly to any political
party:

[First proviso omitted]

Provided that no such contribution shall
be made by a company unless a
resolution authorising the making of such
contribution is passed at a meeting of the
Board of Directors and such resolution
shall, subject to the other provisions off
this section, be deemed to be justification
in law for the making of the contribution
authorised by it.
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182 (3) Every company shall disclose in
its profit and loss account any amount
or amounts contributed by it to any
political party during the financial year to
which that account relates, giving
particulars of the total amount
contributed and the name of the
party to which such amount has been
contributed.

182 (3) Every company shall disclose in
its profit and loss account the total
amount contributed by it under this
section during the financial year to which
the account relates.

(3A) Notwithstanding anything
contained in sub-section (1), the
contribution under this section shall
not be made except by an account
payee cheque drawn on a bank or an
account payee bank draft or use of
electronic clearing system through a
bank account:

Provided that a company may make
contribution through any instrument,
issued pursuant to any scheme
notified under any law for the time
being in force, for contribution to the
political parties.

Section 13-A of the Income Tax Act, 1961

Prior to Amendment by the Finance Act,
2017

Post Amendment by Section 11 of the
Finance Act, 2017

13-A. Special provision relating to
incomes of political parties.- Any income
of a political party which is chargeable
under the head "“Income from house
property” or “Income from other sources”
or “capital gains or” any income by way
of voluntary contributions received by a
political party from any person shall not
be included in the total income of the
previous year of such political party:
Provided that-

(a) such political party keeps and
maintains such books of account and
other documents as would enable the
Assessing Officer to properly deduce its
income therefrom;

(b) in respect of each such voluntary
contribution in excess of twenty thousand
rupees, such political party keeps and
maintains a record of such contribution
and the name and address of the person
who has made such contribution; and

(c) the accounts of such political party
are audited by an accountant as defined

in the Explanation below sub-section (2)

13-A. Special provision relating to
incomes of political parties.- Any income
of a political party which is chargeable
under the head “Income from house
property” or “Income from other sources”
or “capital gains or" any income by way
of voluntary contributions received by a
political party from any person shall not
be included in the total income of the
previous year of such political party:
Provided that-

(@) such political party keeps and
maintains such books of account and
other documents as would enable the
Assessing Officer to properly deduce its
income therefrom;

(b) in respect of each such voluntary
contribution other than contribution by
way of electoral bond in excess Of
twenty thousand rupees, such political
party keeps and maintains a record Oof
such contribution and the name and
address of the person who has made such
contribution;

(c) the accounts of such political party
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of Section 288:
Provided further that if the Treasurer of
such political party or any other person
authorised by that political party in this
behalf fails to submit a report under
subsection (3) of Section 29-C of the
Representation of the People Act, 1951
(43 of 1951) for a financial year, no
exemption under this section shall be
available for that political party for such
financial year.

Explanation.-For the purposes of this
section, “political party” means a political
party registered under Section 29-A of
the Representation of the People Act,
1951 (43 of 1951).

are audited by an accountant as defined
in the Explanation below sub-section (2)
of Section 288 and:

(d) no donation exceeding two
thousand rupees is received by such
political party otherwise than by an
account payee cheque drawn on a
bank or an account payee bank draft
or use of electronic clearing system
through a bank account or through
electoral bond.

Explanation.- For the purposes of this
proviso, “electoral bond” means a
bond referred to in the Explanation to
subsection (3) of Section 31 of the
Reserve Bank of India Act, 1934 (2 of
1934).

Provided further that if the Treasurer of|
such political party or any other person
authorised by that political party in this
behalf fails to submit a report under]
subsection (3) of Section 29-C of the
Representation of the People Act, 1951
(43 of 1951) for a financial year, no
exemption under this section shall be
available for that political party for such
financial year.

Provided also that such political party
furnishes a return of income for the
previous year in accordance with the
provisions of sub-section (4B) of Section
139 on or before the due date under that
section.

Explanation.-For the purposes of this
section, “political party” means a political
party registered under Section 29-A Of
the Representation of the People Act,
1951 (43 of 1951).

Section 31 of the Reserve Bank of India Act, 1934

Prior to Amendment by the Finance Act,
2017

Post Amendment by Section 135 of the
Finance Act, 2017

Section 31. Issue of demand bills and
notes.-

(1) No person in India other than the
Bank, or, as expressly authorized by this

Act the Central Government shall draw,

accept, make or issue any bill of

Section 31.
notes.-

(1) No person in India other than the
Bank, or, as expressly authorized by this
Act the Central Government shall draw,
accept, make or issue any bill off

Issue of demand bills and
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exchange, hundi, promissory note or
engagement for the payment of money
payable to bearer on demand, or borrow,
owe or take up any sum or sums of
money on the bills, hundis or notes
payable to bearer on demand of any such
person:

Provided that cheques or drafts, including
hundis, payable to bearer on demand or
otherwise may be drawn on a person's
account with a banker, shroff or agent.
(2) Notwithstanding anything contained
in the Negotiable Instruments Act, 1881
(26 of 1881), no person in India other
than the Bank or, as expressly authorised
by this Act, the Central Government shall
make or issue any promissory note
expressed to be payable to the bearer of
the instrument.

exchange, hundi, promissory note or
engagement for the payment of money
payable to bearer on demand, or borrow,
owe or take up any sum or sums Off
money on the bills, hundis or notes
payable to bearer on demand of any such
person:

Provided that cheques or drafts, including
hundis, payable to bearer on demand or
otherwise may be drawn on a person's
account with a banker, shroff or agent.

2) Notwithstanding anything contained in
the Negotiable Instruments Act, 1881
(26 of 1881), no person in India other
than the Bank or, as expressly authorised
by this Act, the Central Government shall
make or issue any promissory note
expressed to be payable to the bearer off
the instrument.

(3) Notwithstanding anything
contained in this section, the Central
Government may authorise any
scheduled bank to issue electoral
bond.

Explanation.- For the purposes of this
sub-section, "electroal bond” means
a bond issued by any scheduled bank
under the scheme as may be notified
by the Central Government.

Section 29-C of the Representation of the People Act, 1951

Prior to Amendment by the Finance Act,
2017

Post Amendment by Section 137 of the
Finance Act, 2017

29-C. Declaration of donation received by
the political parties.-

(1) The treasurer of the political party or
any other person authorised by the
political party in this behalf shall, in each
financial year, prepare a report in respect
of the following, namely:—

(a) the contribution in excess of twenty
thousand rupees received by such
political party from any person in that
financial year;

(b) the contribution in excess of twenty
thousand rupees received by such
political party fromm companies other than

Government companies in that financial

29-C. Declaration of donation received by
the political parties.-

(1) The treasurer of the political party or
any other person authorised by the
political party in this behalf shall, in each
financial year, prepare a report in respect
of the following, namely:—

(a) the contribution in excess of twenty
thousand rupees received by such
political party from any person in that
financial year;

(b) the contribution in excess of twenty
thousand rupees received by such
political party from companies other than
Government companies in that financial
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year.
(2) The report under sub-section (1) shall
be in such form as may be prescribed.

(3) The report for a financial year under
sub-section (1) shall be submitted by the
treasurer of a political party or any other
person authorised by the political party in
this behalf before the due date for
furnishing a return of its income of that
financial year under Section 139 of the
Income Tax, 1961 (43 of 1961) to the
Election Commission.

(4) Where the treasurer of any political
party or any other person authorised by
the political party in this behalf fails to
submit a report under sub-section (3),
then, notwithstanding anything contained
in the Income Tax Act, 1961 (43 of
1961), such political party shall not be
entitled to any tax relief under that Act.

year.
Provided that nothing contained in
this sub-section shall apply to the
contributions received by way of an
electoral bond.

Explanation.- For the purposes of this
sub-section, "“electoral bond” means
a bond referred to in the Explanation
to sub-section (3) of Section 31 Of
the Reserve Bank of India Act, 1934
(2 of 1934).

(2) The report under sub-section (1) shall
be in such form as may be prescribed.

(3) The report for a financial year under
sub-section (1) shall be submitted by the
treasurer of a political party or any other
person authorised by the political party in
this behalf before the due date for|
furnishing a return of its income of that
financial year under Section 139 of the
Income Tax, 1961 (43 of 1961) to the
Election Commission.

(4) Where the treasurer of any political
party or any other person authorised by
the political party in this behalf fails to
submit a report under sub-section (3),
then, notwithstanding anything contained
in the Income Tax Act, 1961 (43 of
1961), such political party shall not be
entitled to any tax relief under that Act.

Section 2 of the Foreign Contribution Regulation Act, 2010

Prior to Amendment by the Finance Act,
2017

Post Amendment by Section 236 the
Finance Act, 2017

Section 2 (1) (j)

(j) “foreign source” includes,-

(i) the Government of any foreign country
or territory and any agency of such
Government;

(ii) any international agency, not being
the United Nations or any of its
specialised agencies, the World Bank,
International Monetary Fund or such
other agency as the Central Government
may, by notification, specify in this
behalf;

(iii) a foreign company;

(iv) a corporation, not being a foreign

Section 2 (1) (j)

(j) “foreign source” includes,-

(i) the Government of any foreign country
or territory and any agency of such
Government;

(ii) any international agency, not being
the United Nations or any of its
specialised agencies, the World Bank,
International Monetary Fund or such
other agency as the Central Government
may, by notification, specify in this
behalf;

(iii) a foreign company;

(iv) a corporation, not being a foreign
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company, incorporated in
country or territory;

(v.) a multi-national corporation referred
to in sub-clause (iv) of clause (g);

(vi) a company within the meaning of the
Companies Act, 1956 (1 of 1956), and
more than one-half of the nominal value
of its share capital is held, either singly or
in the aggregate, by one or more of the
following, namely-

(A) the Government of a foreign country
or territory;

(B) the citizens of a foreign country or
territory;

(C) corporations incorporated in a foreign
country or territory;

(D) trusts, societies or other associations
of individuals (whether incorporated or
not), formed or registered in a foreign
country or territory;

(E) foreign company;

a foreign

company, incorporated in
country or territory;

(v.) a multi-national corporation referred
to in sub-clause (iv) of clause (g);

(vi) a company within the meaning of the
Companies Act, 1956 (1 of 1956), and
more than one-half of the nominal value
of its share capital is held, either singly or
in the aggregate, by one or more of the
following, namely-

(A) the Government of a foreign country
or territory;

(B) the citizens of a foreign country or
territory;

(C) corporations incorporated in a foreign
country or territory;

(D) trusts, societies or other associations
of individuals (whether incorporated or
not), formed or registered in a foreign
country or territory;

(E) foreign company;

Provided that where the nominal
value of share capital is within the
limits specified for foreign
investment under the Foreign
Exchange Management Act, 1999 (42
of 1999), or the rules or regulations
made thereunder, then,
notwithstanding the nominal value of
share capital of a company being
more than one-half of such value at
the time of making the contribution,
such company shall not be a foreign
source.

a foreign

228. The amended Companies Act, 2013 removes the cap on corporate funding.ﬁ
The requirement that the contribution will require a resolution passed at the meeting of
the Board is retained. In the profit and loss account, a company is now only required to

disclose the total amount contributed to political parties in a financial year.ﬁ The
requirement to disclose the specific amounts contributed and the names of the political
parties is omitted. Section 182(3A), as introduced, stipulates that the company could

contribute to a political party only by way of a cheque, Electronic Clearing System*2, or

demand draft.X® The proviso to Section 182(3A) permits a company to contribute
through any instrument issued pursuant to any scheme notified under the law, for the
time being in force, for contribution to political parties.

229. Section 13A of the Income Tax Act, 1961,2 exempts income of political
parties, including financial contributions and investments, from income tax. The object
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of providing a tax exemption is to increase the funds of political parties from legitimate
sources. However, conditions imposed require political parties to maintain books of
accounts and other documents to enable the assessing officer to properly deduce their

income.2® Political parties are required to maintain records of the name and addresses
of persons who make voluntary contributions in excess of Rs. 20,000/-.-LQ Accounts of

the political parties are required to be audited.%®

230. In 2003, Section 80GGB and 80GGC were inserted in the Income Tax Act,
1961, permitting contributions to political parties. These contributions are tax
deductible, though they are not expenditure for purposes of business, to incentivise

contributions through banking channels.2
231. By the Finance Act, 2017, Section 13A of the Income Tax Act, 1961, was
amended. Section 13A now stipulates that a political party is not required to maintain a

record of the contributions received by Bonds.%% Further, donations over Rs. 2,000/- are

only permitted through cheques, bank drafts, ECS or Bonds.%
232. Section 29C of the Representation of the People Act, 1951 was introduced in

2003.%% The section requires each political party to file a report for all contributions

over Rs. 20,000/- to the Election Commission of India.?® The report is required to be
filed before the due date of filing income tax returns of the financial year under the
Income Tax Act, 1961. Failure to submit a report disentitles a political party from any
tax relief, as provided under the Income Tax Act, 1961. Section 29C of the Finance Act,
2017, as amended, stipulates that political parties are not required to disclose the

details of contributions received by Bonds.?®

233. Section 31(3) of the RBI Act, 1934 was added by the Finance Act, 2017 to
effectuate the issuance of the Bonds which, as envisaged, are not to mention the name
of the political party to whom they are payable, and hence are in the nature of bearer
demand bill or note.

234. On 02.01.2018, the Department of Economic Affairs, Ministry of Finance,
notified the Electoral Bonds Scheme, 201827 in terms of Section 31(3) of the RBI Act,
1934.22 The salient features of this Scheme are:

= Bonds are in the nature of a promissory note and bearer instrument.22 They do

not carry the name of the buyer or payee.ﬁ

21 who is a citizen of India or who is a

body corporate incorporated or established in India.22 Any ‘person’ who is an

= Bonds can be purchased by any ‘person

individual can purchase Bonds either singly or jointly with other individuals.®3
= Bonds are to be issued in denominations of Rs. 1,000/-, Rs. 10,000/-, Rs.
1,00,000/-, Rs. 10,00,000/- and Rs. 1,00,00,000/—.3—4 They are valid for a period of

15 days from the date of issue.®> The amount of Bonds not encashed within the
validity period of 15 days, would be deposited by the authorised bank to the Prime

Minister Relief Fund.22

= The Bond is non-refundable.?~
= A ‘person’ who wishes to purchase a Bond is required to apply in the specified



® SCC Online Web Edition, © 2024 EBC Publishing Pvt. Ltd.
SCC Page 80 Wednesday, March 06, 2024 99
Printed For: Pranav Sachdeva
m SCC Online Web Edition: http://www.scconline.com

The okt wosts il ] © 2024 EBC Publishing Pvt. Ltd., Lucknow.

format.22 Non-compliant applications are to be rejected.

= To purchase Bonds, a buyer is required to apply to the authorised bank.22 RBI's
Know Your Customer®® requirements apply and the authorised bank could ask for
additional KYC documents, if necessary.®t

= The payments for the issuance of Bonds are required to be made in Indian
rupees through demand draft, cheque, ECS or direct debit to the buyer's account.*%

= The identity and information furnished by the buyer for the issuance of Bonds
is to be treated as confidential by the authorised issuing bank.23 The details,
including identity, can be disclosed only when demanded by a competent court or on
registration of any criminal case by any law enforcement agency.**

= Only eligible political parties, meaning a party that is registered under Section
29A of the Representation of the People Act, 1951, and has secured not less than
1% of the votes polled in the last general election to the House of People or the
Legislative Assembly, can receive a Bond.*>

= The eligible political party can encash the Bond through their bank account in

the authorised bank.4&

= The Bonds are made available for purchase for a period of 10 days every
quarter, in the months of January, April, July and October, as may be specified by

the Central Government.*~ They are also made available for an additional period of
30 days, as specified by the central government in a year where general elections to

the House of People are held.*®
= The Bonds are not eligible for trading,*2 and commission, brokerage or other

charges are not chargeable/payable for issuance of a Bond.2?

= The value of the Bond is considered as income by way of voluntary
contributions to eligible political parties for the purposes of tax exemption under

Section 13A of the Income Tax Act, 1961.2%
235. In the afore-mentioned writ petitions filed under Article 32 of the Constitution

of India,2 the petitioners are seeking a declaration that the Scheme and the relevant
amendments made by the Finance Act, 2017, are unconstitutional.

236. The question of the constitutional validity of the Scheme and the amendments
introduced by the Finance Act, 2017 are being examined by us. The question of
introducing these amendments through a money bill under Article 110 of the

Constitution is not being examined by us.>2 The scope of Article 110 of the Constitution

has been referred to a seven-judge Bench and is sub-judice.s—4 Further, a batch of
petitions challenging the amendments to the Foreign Contribution Regulation Act, 2010
by the Finance Acts of 2016 and 2018 are pending. The challenge to the said
amendments is not being decided by us.

237. 1 fully agree with the Hon'ble Chief Justice, that the Scheme cannot be tested
on the parameters applicable to economic policy. Matters of economic policy normally
pertain to trade, business and commerce, whereas contributions to political parties
relate to the democratic polity, citizens’ right to know and accountability in our



® SCC Online Web Edition, © 2024 EBC Publishing Pvt. Ltd.
SCC Page 81 Wednesday, March 06, 2024 1 OO
Printed For: Pranav Sachdeva
m SCC Online Web Edition: http://www.scconline.com

The okt wosts il ] © 2024 EBC Publishing Pvt. Ltd., Lucknow.

democracy. The primary objective of the Scheme, and relevant amendments introduced
by the Finance Act, 2017, is electoral reform and not economic reform. Thus, the
dictum and the principles enunciated by this Court in Swiss Ribbons (P.) Ltd. v. Union

of India®®, and Pioneer Urban Land and Infrastructure v. Union of India®, relating to
judicial review on economic policy matters have no application to the present case. To
give the legislation the latitude of economic policy, we will be diluting the principle of
free and fair elections. Clearly, the importance of the issue and the nexus between
money and electoral democracy requires us to undertake an in-depth review, albeit
under the settled powers of judicial review.

238. Even otherwise, it is wrong to state as a principle that judicial review cannot be

exercised over every matter pertaining to economic policy.22 The law is that the
legislature has to be given latitude in matters of economic policy as they involve

complex financial issues.28 The degree of deference to be shown by the court while
exercising the power of judicial review cannot be put in a straitjacket.

239. On the question of burden of proof, I respectfully agree with the observations
made by the Hon'ble Chief Justice, that once the petitioners are able to prima facie
establish a breach of a fundamental right, then the onus is on the State to show that
the right limiting measure pursues a proper purpose, has rational nexus with that
purpose, the means adopted were necessary for achieving that purpose, and lastly
proper balance has been incorporated.

240. The doctrine of presumption of constitutionality has its limitations when we
apply the test of proportionality. In a way the structured proportionality places an
obligation on the State at a higher level, as it is a polycentric examination, both
empirical and normative. While the courts do not pass a value judgment on contested
questions of policy, and give weight and deference to the government decision by
acknowledging the legislature's expertise to determine complex factual issues, the

proportionality test is not based on preconceived notion or presumption. The standard

of proof is a civil standard or a balance of probabilities;>2 where scientific or social

science evidence is available, it is examined; and where such evidence is inconclusive
or does not exist and cannot be developed, reason and logic may suffice.%2

241. The right to vote is a constitutional and statutory right,e’—1 grounded in Article
19(1)(a) of the Constitution, as the casting of a vote amounts to expression of an

opinion by the voter.22 The citizens’ right to know stems from this very right, as
meaningfully exercising choice by voting requires information. Representatives elected
as a result of the votes cast in their favour, enact new, and amend existing laws, and
when in power, take policy decisions. Access to information which can materially shape
the citizens’ choice is necessary for them to have a say in how their lives are affected.
Thus, the right to know is paramount for free and fair elections and democracy.

242. The decisions in Association for Democratic Reforms (supra) and People's Union
of Civil Liberties (PUCL) (supra) should not be read as restricting the right to know the

antecedents of a candidate contesting the elections.®2 The political parties select
candidates who contest elections on the symbol allotted to the respective political

partiesﬂ. Upon nomination, the candidates enjoy the patronage of the political parties,
and are financed by them. The voters elect a candidate with the objective that the
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candidate's political party will come to power and fulfil the promises.

243. The Hon'ble Chief Justice has referred to the Tenth Schedule of the
Constitution. The Schedule incorporates a provision for the disqualification of
candidates on the ground of defection, which reflects the importance of political parties
in our democracy. Section 77 of the Representation of the People Act, 1951, requires

monetary limits to be prescribed for expenditures incurred by candidates.®® As political
parties are at the helm of the electoral process, including its finances, the argument
that the right of the voter does not extend to knowing the funding of political parties
and is restricted to antecedents of candidates, will lead to an incongruity. I,
respectfully, agree with Hon'ble the Chief Justice, that denying voters the right to know
the details of funding of political parties would lead to a dichotomous situation. The
funding of political parties cannot be treated differently from that of the candidates
who contest elections.®®

244. Democratic legitimacy is drawn not only from representative democracy but
also through the maintenance of an efficient participatory democracy. In the absence of
fair and effective participation of all stakeholders, the notion of representation in a
democracy would be rendered hollow. In a democratic set-up, public participation is
meant to fulfil three functions; the epistemic function of ensuring reasonably sound

decisions,®? the ethical function of advancing mutual respect among citizens, and the
democratic function of promoting “an inclusive process of collective choice”.®® James

Fishkin lists five criteria which define the quality of a deliberative process.@ These are:

» Information (the extent to which participants are given access to accurate and
reliable information);

» Substantive balance (the extent to which arguments offered by one side are
answered by considerations offered by those who hold other perspectives);

» Diversity (the extent to which major positions in the public are represented by
participants);

> Conscientiousness, (the degree to which participants sincerely weigh the merits of
the arguments); and

> Equal consideration (the extent to which arguments offered by all participants are

considered on its merits regardless of who offered them).m

245. The State has contested the writ petitions primarily on three grounds:

(i) Donors of a political party often apprehend retribution from other political parties
or actors and thus their identities should remain anonymous. The Bonds uphold
the right to privacy of donors by providing confidentiality. Further, donating
money to one's preferred political party is a matter of self-expression by the
donor. Therefore, revealing the identity invades the informational privacy of

donors protected by the Constitution.”: The identity of the donor can be revealed
in exceptional cases, for instance on directions of a competent court, or
registration of a criminal case by any law enforcement agency.?

(ii) The Scheme, by incentivising banking channels and providing confidentiality,

checks the use of black or unaccounted money in political contributions.Z2

(iii) The Scheme is an improvement to the prior legal framework. It has inbuilt
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safeguards such as compliance of donors with KYC norms, bearer bonds having a
limited validity of fifteen days and recipients belonging to a recognised political
party that has secured more than 1% votes in the last general elections.

246. Hon'ble the Chief Justice has rejected the Union of India's submissions by
applying the doctrine of proportionality. This is a principle applied by courts when they
exercise their power of judicial review in cases involving a restriction on fundamental
rights. It is applied to strike an appropriate balance between the fundamental right and
the pursued purpose and objective of the restriction.

247. The test of proportionality comprises four steps : S

(i) The first step is to examine whether the act/measure restricting the fundamental
right has a legitimate aim (legitimate aim/purpose).

(ii) The second step is to examine whether the restriction has rational connection
with the aim (rational connection).

(iii) The third step is to examine whether there should have been a less restrictive
alternate measure that is equally effective (minimal impairment/necessity test).
(iv) The last stage is to strike an appropriate balance between the fundamental right

and the pursued public purpose (balancing act).

248. In Modern Dental College & Research Centre v. State of Madhya Pradesh”2, this

Court had applied proportionality in its four-part doctrinal form?® as a standard for
reviewing right limitations in India. This test was modified in K.S. Puttaswamy

(Retired) (Aadhar) v. Union of India (SJ)H, where this Court adopted a more tempered

and nuanced approach.”8 The Court, inter alia, imposed a stricter test for the third and
fourth prongs, namely necessity and balancing stages of the test of proportionality, as
reproduced below.

"“155. ..In order to preserve a meaningful but not unduly strict role for the
necessity stage, Bilchitz proposes the following inquiry. First, a range of possible
alternatives to the measure employed by the Government must be identified.
Secondly, the effectiveness of these measures must be determined individually; the
test here is not whether each respective measure realises the governmental
objective to the same extent, but rather whether it realises it in a “real and
substantial manner”. Thirdly, the impact of the respective measures on the right at
stake must be determined. Finally, an overall judgment must be made as to whether
in light of the findings of the previous steps, there exists an alternative which is
preferable; and this judgment will go beyond the strict means-ends assessment
favoured by Grimm and the German version of the proportionality test; it will also
require a form of balancing to be carried out at the necessity stage.

156. Insofar as second problem in German test is concerned, it can be taken care
of by avoiding “ad hoc balancing” and instead proceeding on some “bright-line
rules” i.e. by doing the act of balancing on the basis of some established rule or by
creating a sound rule...

XX XX XX

158. ..This Court, in its earlier judgments, applied German approach while
applying proportionality test to the case at hand. We would like to proceed on that
very basis which, however, is tempered with more nuanced approach as suggested
by Bilchitz. This, in fact, is the amalgam of German and Canadian approach. We feel
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that the stages, as mentioned in Modern Dental College & Research Centre and
recapitulated above, would be the safe method in undertaking this exercise, with
focus on the parameters as suggested by Bilchitz, as this projects an ideal approach
that need to be adopted.”

249. The said test was also referred to in Anuradha Bhasin v. Union of India”2, with
the observation that the principle of proportionality is inherently embedded in the
Constitution under the doctrine of reasonable restriction. This means that limitations
imposed on a right should not be arbitrary or of excessive nature beyond what is
required in the interest of public. This judgment thereupon references works of
scholars/jurists who have argued that if the necessity prong of the proportionality test
is applied strictly, legislations and policies, no matter how well intended, would fail the

proportionality test even if any other slightly less drastic measure exists.82 Thereupon,
the Court accepted the suggestion in favour of a moderate interpretation of the
necessity test. Necessity involves a process of reasoning designed to ensure that only
measures with a strong relationship to the objective they seek to achieve can justify an
invasion of fundamental rights. The process thus requires a court to reason through the
various stages of moderate interpretation of necessity in the following manner:

“(MN1) All feasible alternatives need to be identified, with courts being explicit as
to criteria of feasibility;

(MN2) The relationship between the government measure under consideration,
the alternatives identified in MN1 and the objective sought to be achieved must be
determined. An attempt must be made to retain only those alternatives to the
measure that realise the objective in a real and substantial manner;

(MN3) The differing impact of the measure and the alternatives (identified in
MN2) upon fundamental rights must be determined, with it being recognised that
this requires a recognition of approximate impact; and

(MN4) Given the findings in MN2 and MN3, an overall comparison (and balancing
exercise) must be undertaken between the measure and the alternatives. A
judgment must be made whether the government measure is the best of all feasible
alternatives, considering both the degree to which it realises the government
objective and the degree of impact upon fundamental rights (“the comparative
component”).

250. Dr. Justice D.Y. Chandrachud, as his Lordship then was, in K.S. Puttaswamy
(5J)(Aadhar) (supra), had observed that the objective of the second prong of rational

connection test is essential to the test of proportionality.& Sanjay Kishan Kaul, J. in his
concurring opinion in K.S. Puttaswamy (9J) (Privacy) (supra) had held that actions not
only should be sanctioned by law, but the proposed actions must be necessary in a
democratic society for a legitimate aim. The extent of interference must be
proportionate to the need for such interference and there must be procedural
guarantees against abuse of such interference.

251. The test of proportionality is now widely recognised and employed by courts in
various jurisdictions like Germany, Canada, South Africa, Australia and the United

Kingdom.&Z However, there isn't uniformity in how the test is applied or the method of
using the last two prongs in these jurisdictions.

252. The first two prongs of proportionality resemble a means-ends review of the
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traditional reasonableness analysis, and they are applied relatively consistently across
jurisdictions. Courts first determine if the ends of the restriction serve a legitimate
purpose, and then assess whether the proposed restriction is a suitable means for
furthering the same ends, meaning it has a rational connection with the purpose.

253. In the third prong, courts examine whether the restriction is necessary to
achieve the desired end. When assessing the necessity of the measure, the courts
consider whether a less intrusive alternative is available to achieve the same ends,

aiming for minimal impairment. As elaborated above, this Court Anuradha Bhasin

(supra), relying on suggestions given by some jurists,8 emphasised the need to

employ a moderate interpretation of the necessity prong. To conclude its findings on
the necessity prong, this Court is inter alia required to undertake an overall comparison

between the measure and its feasible alternatives.2®
254. We will now delve into the fourth prong, the balancing stage, in some detail.
This stage has been a matter of debate amongst jurists and courts. Some jurists

believe that balancing is ambiguous and value-based.22 This stems from the premise of
rule-based legal adjudication, where courts determine entitlements rather than
balancing interests. However, proportionality is a standard-based review rather than a
rule-based one. Given the diversity of factual scenarios, the balancing stage enables
judges to consider various factors by analysing them against the standards proposed
by the four prongs of proportionality. This ensures that all aspects of a case are
carefully weighed in decision-making. This perspective finds support in the work of
jurists who believe that constitutional rights and restrictions/measures are both

principles, and thus they should be optimised/balanced to their fullest extent.2®

255. While balancing is integral to the standard of proportionality, such an exercise
should be rooted in empirical data and evidence. In most countries that adopt the
proportionality test, the State places on record empirical data as evidence supporting

the enactment and justification for the encroachment of rights.& This is essential
because the proportionality enquiry necessitates objective evaluation of conflicting
values rather than relying on perceptions and biases. Empirical deference is given to
the legislature owing to their institutional competence and expertise to determine
complex factual legislation and policies. However, factors like lack of parliamentary
deliberation and a failure to make relevant enquiries weigh in on the court's decision.
In the absence of data and figures, there is a lack of standards by which proportionality
stricto sensu can be determined. Nevertheless, many of the constitutional courts have

employed the balancing stage ‘normatively’®® by examining the weight of the

seriousness of the right infringement against the urgency of the factors that justify it.
Examination under the first three stages requires the court to first examine scientific
evidence, and where such evidence is inconclusive or does not exist and cannot be
developed, reason and logic apply. We shall subsequently be referring to the balancing
prong during our application of the test of proportionality.

256. In Germany, the courts enjoy a high judicial discretion. The parliament and the
judiciary in Germany have the same goal, that is, to realise the values of the German

Constitution.82 Canadian courts, some believe, in practice give wider discretion to the

legislature when a restriction is backed by sufficient data and evidence.?® The

constitutional court in South Africa, as per some jurists, collectively applies the four
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prongs of proportionality instead of a structured application.g—1 While proportionality is
the predominant doctrine in Australia, an alternate calibrated scrutiny test is applied by

a few judges.g’—2 It is based on the premise that a contextual, instead of broad standard
of review, is required to be adopted for constitutional adjudication.

257. Findings of empirical legal studies provide a more solid foundation for

normative reasoningg and enhance understanding of the relationship between means

and ends.2* In our view, proportionality analyses would be more accurate when

empirical inquiries on causal relations between a legislative measure under review and
the ends of such a measure are considered. It also leads to better and more democratic
governance. While one cannot jump from "is” to “ought”, to reach an “ought”
conclusion, one has to rely on accurate knowledge of “is”, for “is” and “ought” to be

united.2> While we emphasise the need of addressing the quantitative/empirical deficit
for a contextual and holistic balancing analysis, the pitfalls of selective data sharing
must be kept in mind. After all, if a measure becomes a target, it ceases to be a good

measure.%®

258. To avoid this judgment from becoming complex, I have enclosed as an
annexure a chart giving different viewpoints on the doctrine of proportionality as a test
for judicial review exercised by the courts to test the validity of the legislation. The

same is enclosed as Annexure-A to this judgment.2Z
259. When we turn to the reply or the defence of the Union of India in the present

case, which we have referred to above,%i the matter of concern is the first submission
made regarding the purpose and rationale of the Scheme and amendments to the
Finance Act of 2017. Lest remains any doubt, I would like to specifically quote from the
transcript of hearing dated 01.11.2023, where on behalf of the Union of India it was
submitted:

“..the bottom line is this. What was really found? That what is the reason, why a
person who contributes to a political party chooses the mode of unclean money as a
payment mode and Your Lordships would immediately agree with me if we go by the
practicalities of life. What happens is, suppose one state is going for an election.
There are two parties, there are multiple parties, but by and large there are two
parties which go neck to neck. Suppose I am a contractor. I'm not a company or
anything. I am a contractor and I'm supposed to give my political contribution to
Party A and Party B or Party A or Party B, as the case may be. But the fear was if 1
give by way of accounted money or by clean money, by way of cheque, it would be
easily identifiable. If I give to party A and Party B forms the Government, I would be
facing victimization and retribution and vice versa. If I give money to Party B and
Party A continues to be in Government, then I would be facing retribution or
victimization. Therefore, the safest course was to pay by cash, so that none of the
parties know what I paid to which party, and both parties are happy that I have paid
something. So, that, the payment by cash ensured confidentiality. Both parties
would say that one party would be given 100 crores, one party would be given 40
crores, depending upon my assessment of their winnability. But both would not
know who is paid what. My Lord, sometimes what used to happen is in my business,
I get only clean money or substantial part of the clean money, but practicalities
require that I contribute to the political parties, and practicality again requires that I
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contribute with a degree of confidentiality so that I am not victimized in the future.

And therefore clean money used to be converted into unclean money. White money

is being converted into black money so that it can be paid, according to them

anonymously, and according to me with confidentiality. And this is disastrous for the

economy when white money is converted into black money.”

260. While introducing the Finance Act of 2017, the then Finance Minister had
elucidated that the main purpose of the Scheme was to curb the flow of black money in

electoral finance.22 This, it is stated, could be achieved only if information about

political donations and the donor were kept confidential.22% It was believed that this
would incentivise donations to political parties through banking channels.

261. I am of the opinion that retribution, victimisation or retaliation cannot by any
stretch be treated as a legitimate aim. This will not satisfy the legitimate purpose
prong of the proportionality test. Neither is the Scheme nor the amendments to the
Finance Act, 2017, rationally connected to the fulfiiment of that purpose, namely, to
counter retribution, victimisation or retaliation in political donations. In our opinion, it
will also not satisfy the necessity stage of the proportionality even if we have to ignore
the balancing stage.

262. Retribution, victimisation or retaliation against any donor exercising their
choice to donate to a political party is an abuse of law and power. This has to be
checked and corrected. As it is a wrong, the wrong itself cannot be a justification or a
purpose. The argument, therefore, suffers on the grounds of inconsistency and
coherence as it seeks to perpetuate and accept the wrong rather than deal with the
malady and correct it. The inconsistency is also apparent as the change in law, by
giving a cloak of secrecy, leads to severe restriction and curtailment of the collective's
right to information and the right to know, which is a check and counters cases of
retribution, victimisation and retaliation. Transparency and not secrecy is the cure and
antidote.

263. Similarly, the second argument that the donor may like to keep his identity
anonymous is a mere ipse dixit assumption. The plea of infringement of the right to
privacy has no application at all if the donor makes the contribution, that too through a
banking channel, to a political party. It is the transaction between the donor and the

third person. The fact that donation has been made to a political party has to be

specified and is not left hidden and concealed.*®* What is not revealed is the quantum

of the contribution and the political party to whom the contribution is made. Further,
when a donor goes to purchase a Bond, he has to provide full particulars and fulfil the

KYC norms of the bank.1%% His identity is then asymmetrically known to the person and
the officers of the bank from where the Bond is purchased.m Similarly, the officers in
the branch of the authorised banki?? where the political party has an account and

encashes the Bond are known to the officers in the said bank.2%>

264. The argument raised by the Union of India that details can be revealed when
an order is passed by a court or when it is required for investigation pursuant to

registration of a criminal case*®® overlooks the fact that it is their stand that the
identities of the contributors/donors should be concealed because of fear of retaliation,
victimisation and reprisal. That fear would still exist as the identity of the purchaser of
the Bond can alwavs be revealed ubon reaistration of a criminal case or bv an
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order/direction of the court. Thus, the fear of reprisal and vindictiveness does not
evaporate. The so-called protection exists only on paper but in practical terms is not a
good safeguard even if we accept that the purpose is legitimate. It fails the rational
nexus prong.

265. The fear of the identities of donors being revealed exists in another manner.
Under the Scheme, political parties in power may have asymmetric access to
information with the authorised bank. They also retain the ability to use their power

and authority of investigation to compel the revelation of Bond related information.%Z

Thus, the entire objective of the Scheme is contradictory and inconsistent.

266. Further, it is the case of the Union of India that parties in power at the Centre
and State are the recipients of the highest amounts of donations through Bonds. If that
is the case, the argument of retribution, victimisation and retaliation is tempered and

loses much of its force.128

267. The rational connection test fails since the purpose of curtailing black or
unaccounted-for money in the electoral process has no connection or relationship with
the concealment of the identity of the donor. Payment through banking channels is
easy and an existing antidote. On the other hand, obfuscation of the details may lead
to unaccounted and laundered money getting legitimised.

268. The RBI had objected to the Scheme since the Bonds could change hands after
they have been issued. There is no check for the same as the purchaser who has
completed the KYC, whose identity is thereupon completely concealed, may not be the
actual contributor/donor. In fact, the Scheme may enable the actual contributor/donor
to not leave any traceability or money trail.

269. Money laundering can be undertaken in diverse ways. Political contributions for

a quid pro quo may amount to money laundering, as defined under the Prevention of

Money Laundering Act, 2002122, The Financial Action Task Force!!? has observed that

the signatory States are required to check money laundering on account of

contributions made to political parties.*** Article 7(3) of the United Nations Convention

against Corruption, 2003 mandates the state parties to enhance transparency in

political funding of the candidates and parties.l12 The said convention is signed and

ratified by India. By ensuring anonymity, the policy ensures that the money laundered
on account of quid pro quo or illegal connection escapes eyeballs of the public.

270. The economic policies of the government have an impact on business and
commerce. Political pressure groups promote different agendas, including perspectives
on economic policies. As long as these pressure groups put forward their perspective
with evidence and data, there should not be any objection even if they interact with
elected representatives. The position would be different if monetary contributions to
political parties were made as a quid pro quo to secure a favourable economic policy.
This would be an offence under the Prevention of Corruption Act, 1988 and also under
the PMLA. Such offences when committed by political parties in power can never see
the light of the day if secrecy and anonymity of the donor is maintained.

271. In view of the aforesaid observations, the argument raised by the petitioners
that there is no rational connection between the measure and the purpose, which is
also illegitimate, has merit and should be accepted.

272. On the question of alternative measures, that is the necessity prong of the
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proportionality test, it is accepted that post the amendments brought about by the
Finance Act, 2017, political parties cannot receive donations in cash for amounts above

Rs. 2,000/-. However, political parties do not have to record the details and particulars

of donations received for amounts less than Rs. 20’000/__m Therefore, the reduction of

the upper limit of cash donations from Rs. 20,000/- to Rs. 2,000/- serves no purpose.
It is open to the political parties to bifurcate the law and camouflage larger donations
in smaller stacks. There is no way or method to verify the donor if the amount shown in
the books of the political party is less than Rs. 2,000/-.

273. It is an accepted position that the Electoral Trust Scheme®? was introduced in

2013 to ensure the secrecy of contributors. As per the Trust Scheme, contributions
could be made by a person or body corporate to the trust. The trust would thereafter
transfer the amount to the political party. The trust is, therefore, treated as the
contributor to the political party. Interestingly, it is the ECI that had issued guidelines
dated 06.06.2014 whereby the trusts were required to specify and give full particulars
to the ECI of the depositors with the trust and amounts which were subsequently
transferred as a contribution to the political party. The guidelines were issued by the

ECI to ensure transparency and openness in the electoral process.M

274. The trust can have multiple donors. Similarly, contributions are made by the
trust to multiple political parties. The disclosure requirements provided in ECI's
guidelines dated 06.06.2014 only impose disclosure requirements at the inflow and
outflow points of the trust's donations, that is, the trust is required to provide
particulars of its depositors and the amounts donated to political parties, including the
names of the political parties. Thus, the Trust Scheme protects the anonymity of the
donors vis-a-vis their contributions to the political party. When we apply the necessity

test propounded in Anuradha Bhasin (supra)M, the Trust Scheme achieves the

objective of the Union of India in a real and substantial manner and is also a less
restrictive alternate measure in view of the disclosure requirements, viz. the right to
know of voters. The Trust Scheme is in force and is a result of the legislative process.
In a comparison of limited alternatives, it is a measure that best realises the objective
of the Union of India in a real and substantial manner without significantly impacting
the fundamental right of the voter to know. The ECI, if required, can suitably modify
the guidelines dated 06.06.2014.

275. I would now come to the fourth prong. I would begin by first referring to the

judgment cited by Hon'ble the Chief Justice in the case of Campbell v. MGM Limited*~.

This judgment adopts double proportionality standard to adequately balance two
conflicting fundamental rights. Double proportionality has been distinguished from the
single proportionality standard in paragraph 152 of the judgment authored by Hon'ble
the Chief Justice. Campbell (supra) states that the single proportionality test and the
principle of reasonableness are applied to determine whether a private right claim
offers sufficient justification for the interference with the fundamental rights. However,
this test may not apply when two fundamental rights are at conflict and one has to
balance the application of one right and restriction of the other.

276. In Campbell (supra), Baroness Hale has suggested a three-step approach to
balance conflicting fundamental rights, when two rights are in play. The first step is to
analyse the comparative importance of the fundamental rights being claimed in the
particular case. In the second step, the court should consider the justification for
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interfering with or restricting each of these rights. The third step requires the
application of a proportionality standard to both these rights.

277. In a subsequent decision, the House of Lords (Lord Steyn) in In re.SM,

distilled four principles to resolve the question of conflict of rights as under:

“17. (...) First, neither article has as such precedence over the other. Secondly,
where the values under the two articles are in conflict, an intense focus on the
comparative importance of the specific rights being claimed in the individual case is
necessary. Thirdly, the justifications for interfering with or restricting each right
must be taken into account. Finally, the proportionality test must be applied to each.
For convenience I will call this the ultimate balancing test. This is how I will
approach the present case.”

278. The fourth principle, that is, the ultimate balancing test, was elaborated upon

by Sir Mark Potter in In Re. W22 in the following terms:

“53. (...) each Article propounds a fundamental right which there is a pressing
social need to protect. Equally, each Article qualifies the right it propounds so far as
it may be lawful, necessary and proportionate to do so in order to accommodate the
other. The exercise to be performed is one of parallel analysis in which the starting
point is presumptive parity, in that neither Article has precedence over or “trumps”
the other. The exercise of parallel analysis requires the court to examine the
justification for interfering with each right and the issue of proportionality is to be
considered in respect of each. It is not a mechanical exercise to be decided upon the
basis of rival generalities. An intense focus on the comparative importance of the
specific rights being claimed in the individual case is necessary before the ultimate
balancing test in terms of proportionality is carried out.”

279. Fuhdamental rights are not absolute, legislations/policies restricting the rights
may be enacted in accordance with the scheme of the Constitution. However, it is now
well settled that the provisions of fundamental rights in Part III of the Constitution are

not independent silos and have to be read together as complementary rights.m

Therefore, the thread of reasonableness applies to all such restrictions.™ 2t Secondly,

Article 14, as observed by the Hon'ble Chief Justice in his judgment22 includes the
facet of formal equality and substantive equality. Thus, the principle ‘equal protection
of law’ requires the legislature and the executive to achieve factual equality. This
principle can be extended to any restriction on fundamental rights which must be
reasonable to the identified degree of harm. If the restriction is unreasonable, unjust or
arbitrary, then the law should be struck down. Further, it is for the legislature to
identify the degree of harm. I have referred to the said observation in the context that
there appears to be a divergent opinion in K.S. Puttaswamy (9-J) (Privacy) (supra) as
to whether right of privacy is an essential component for effective fulfilment of all
fundamental rights or can be held to be a part or a component of Article 21 and Article
19(1)(a) of the Constitution.

280. When we apply the fourth prong, that is the balancing prong of proportionality,
I have no hesitation or doubt, given the findings recorded above, that the Scheme falls
foul and negates and overwhelmingly disavows and annuls the voters right in an
electoral process as neither the right of privacy nor the purpose of incentivising
donations to political parties through banking channels, justify the infringement of the
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right to voters. The voters right to know and access to information is far too important
in a democratic set-up so as to curtail and deny ‘essential’ information on the pretext
of privacy and the desire to check the flow of unaccounted for money to the political
parties. While secret ballots are integral to fostering free and fair elections,
transparency—not secrecy—in funding of political parties is a prerequisite for free and
fair elections. The confidentiality of the voting booth does not extend to the anonymity
in contributions to political parties.

281. In K.S. Puttasamy (9-J) (Privacy) (supra), all opinions accept that the right to
privacy has to be tested and is not absolute. The right to privacy must yield in given
circumstances when dissemination of information is legitimate and required in state or
public interest. Therefore, the right to privacy is to be applied on balancing the said
right with social or public interest. The reasonableness of the restriction should not

outweigh the particular aspect of privacy claimed.l?2 Sanjay Kishan Kaul, J., in his
opinion in K.S. Puttasamy (9-J) (Privacy) (supra), has said that restriction on right to
privacy may be justifiable and is subject to the principle of proportionality when
considering the right to privacy in relation to its function in society.

282. As observed above, the right to privacy operates in the personal realm, but as

the person moves into communal relations and activities such as business and social

interaction, the scope of personal space shrinks contextually.2% In this context, the

High Court of South Africa in My Vote Counts NPC v. President of the Republic of South

Africa*®*> observes that:

“(...) given the public nature of political parties and the fact that the private funds
they receive have a distinctly public purpose, their rights to privacy can justifiably
be attenuated. The same principles must, as a necessary corollary, apply to
their donors. (...)"

(emphasis supplied)
283. The great underlying principle of the Constitution is that rights of individuals in

a democratic set-up is sufficiently secured by ensuring each a share in political

power.228 This right gets affected when a few make large political donations to secure

selective access to those in power. We have already commented on pressure groups
that exert such persuasion, within the boundaries of law. However, when money is
exchanged as quid pro quo then the line between persuasion and corruption gets
blurred.

284. It is in this context that the High Court of Australia in Jeffery Raymond McCloy

v. State of New South Wa/esm, observes that corruption can be of different kinds.

When a wealthy donor makes contribution to a political party in return of a benefit, it is
described as quid pro quo corruption. More subtle corruption arises when those in
power decide issues not on merits or the desires of their constituencies, but according

to the wishes and desires of those who make large contributions. This kind of

corruption is described as ‘clientelism’. This can arise from the dependencel2® on the

financial support of a wealthy patron to a degree that it compromises the expectation,
fundamental to representative democracy, that public power will be exercised in public
interest. This affects the vitality as well as integrity of the political branches of
government. While quid pro quo and clientelistic corruption erodes quality and integrity
of government decision making, the power of money may also pose threat to the
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electoral process itself. This phenomenon is referred to as ‘war-chest’ corruption.g

285. In Jefferey Raymond (supra), the High Court of Australia had referred to the

decision of the Supreme Court of Canada in Harper v. Canada (Attorney General)m,

which upheld the legislative restriction on electoral advertising. In Harper (supra), the
Supreme Court of Canada has held that the State can provide a voice to those who
otherwise might not be heard and the State can also restrict voices that dominate
political discourse so that others can be heard as well.

286. The Supreme Court of the United States in Buckley v. R Valeo™t has

commented on the concern of quid pro quo arrangements and its dangers to a fair and
effective government. Improper influence erodes and harms the confidence in the
system of representative government. Contrastingly, disclosure provides the electorate
with information as to where the political campaign money comes from and how it is
spent. This helps and aides the voter in evaluating those contesting elections. It allows
the voter to identify interests which candidates are most likely to be responsive to,
thereby facilitating prediction of future performance in office. Secondly, it checks actual
corruption and helps avoid the appearance of corruption by exposing large

contributions and expenditures to the light of publicity. Relying upon Grosjean v.

American Press Co.132, it holds that informed public opinion is the most potent of all

restraints upon misgovernment. Thirdly, record keeping, reporting and disclosure are
essential means of gathering data necessary to detect violations of contribution
limitations.

287. In Nixon, Attorney General of Missouri, et al v. Shrink Missouri Government

PAC et alm, the Supreme Court of the United States observes that large contributions
given to secure a political quid pro quo undermines the system of representative
democracy. It stems public awareness of the opportunities for abuse inherent in a
regime of large contributions. This effects the integrity of the electoral process not only
in the form of corruption or quid pro quo arrangements, but also extending to the
broader threat of the beneficiary being too compliant with the wishes of large
contributors.

288. Recently, a five judge Constitution Bench of this Court in Anoop Baranwal v.

Union of India*** has highlighted the importance of purity of electoral process in the

following words:

"215. ..Without attaining power, men organised as political parties cannot
achieve their goals. Power becomes, therefore, a means to an end. The goal can only
be to govern so that the lofty aims enshrined in the directive principles are achieved
while observing the fundamental rights as also the mandate of all the laws. What is
contemplated is a lawful Government. So far so good. What, however, is disturbing
and forms as we understand the substratum of the complaints of the petitioner is
the pollution of the stream or the sullying of the electoral process which precedes
the gaining of power. Can ends justify the means?

216. There can be no doubt that the strength of a democracy and its credibility,
and therefore, its enduring nature must depend upon the means employed to gain
power being as fair as the conduct of the Government after the assumption of power
by it. The assumption of power itself through the electoral process in the democracy
cannot and should not be perceived as an end. The end at any rate cannot justify
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the means. The means to gain power in a democracy must remain wholly pure and
abide by the Constitution and the laws. An unrelenting abuse of the electoral
process over a period of time is the surest way to the grave of the democracy.
Democracy can succeed only insofar as all stakeholders uncompromisingly work at it
and the most important aspect of democracy is the very process, the electoral
process, the purity of which alone will truly reflect the will of the people so that the
fruits of democracy are truly reaped.

217. The essential hallmark of a genuine democracy is the transformation of the
“Ruled” into a citizenry clothed with rights which in the case of the Indian
Constitution also consist of fundamental rights, which are also being freely exercised
and the concomitant and radical change of the ruler from an “Emperor” to a public
servant. With the accumulation of wealth and emergence of near monopolies or
duopolies and the rise of certain sections in the Media, the propensity for the
electoral process to be afflicted with the vice of wholly unfair means being
overlooked by those who are the guardians of the rights of the citizenry as declared
by this Court would spell disastrous consequences.”

289. The Law Commission of India in its 255" Report noted the concern of financial

superiority translating into electoral advantage.*32 It was observed that lobbying and

capture give undue importance to big donors and certain interest groups, at the
expense of the ordinary citizen, violating “the right of equal participation of each citizen
11136

in the polity. While noting the candidate-party dichotomy in the regulations under
Section 77 of the Representation of the People Act, 1951, the Law Commission of India
recommends to require candidates to maintain an account of contributions received
from their political party (not in cash) or any other permissible donor.

290. At this stage, we would like to refer to the data as available on the website of
the ECI and the data submitted by the petitioners for a limited purpose and objective
to support our reasoning while applying balancing. We have not stricto sensu applied
proportionality as the data is not sufficient for us. I also clarify that we have not
opened the sealed envelope given by the ECI pursuant to the directions of this Court
dated 02.11.2023.

291. An analysis of the annual audit reports of political parties from 2017-2018 to
2022-2023 showcases party-wise donations received through the Bonds as reproduced

below:
PARTY-WISE DONATION THROUGH BONDS (IN RS. CR)

Party 2017-18| 2018-19 2019-20 2020-21| 2021-22 2022-23
BJIP 210.00 1,450.890 | 2,555.000 | 22.385 1,033.7000 | 1294.1499
INC 5.00 383.260 317.861 10.075 236.0995 171.0200
AITC 0.00 97.280 100.4646 | 42.000 528.1430 325.1000
NCP 0.00 29.250 20.500 0.000 14.0000 —
TRS 0.00 141.500 89.153 0.000 153.0000 —
TDP 0.00 27.500 81.600 0.000 3.5000 34.0000
YSR-C 0.00 99.840 74.350 96.250 60.0000 52.0000
BID 0.00 213.500 50.500 67.000 291.0000 152.0000
DMK 0.00 0.000 45.500 80.000 306.0000 185.0000
SHS 0.00 60.400 40.980 0.000 — —
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AAP* 0.00 — 17.765 5.950 25.1200 45.4500
JDU 0.00 0.000 13.000 1.400 10.0000 —

SP 0.00 0.000 10.840 0.000 3.2100 0.0000
JDS 6.03 35.250 7.500 0.000 0.0000 —
SAD 0.00 0.000 6.760 0.000 0.5000 0.0000
AIADMK 0.00 0.000 6.050 0.000 0.0000 0.0000
RJD 0.00 0.000 2.500 0.000 0.0000 —
JMM 0.00 0.000 1.000 0.000 0.0000 —
SDF 0.00 0.500 0.000 0.000 0.0000 0.0000
MGP 0.00 0.000 0.000 0.000 0.5500 —
TOTAL 221.03 2,539.170| 3,441.324| 325.060| 2,664.8225| —

Asterisk (*) means that the AAP had declared their donations through
Bonds/Electoral Trust, but the party had not declared a separate amount for Bonds.
292, It is clear from the available data that majority of contribution through Bonds
has gone to political parties which are ruling parties in the Centre and the States. There
has also been a substantial increase in contribution/donation through Bonds.

293, Petitioner no. 1 - Association for Democratic Reforms has submitted the
following table which showcases party-wise donation by corporate houses to national
parties:
PARTY-WISE CORPORATE DONATION (NATIONAL PARTIES) (IN RS. Cr)

Party | 2016- 2017- 2018- 2019- 2020- 2021- Total

17 18 19 20 21 22
BJP 515.500| 400.200| 698.140| 720.407| 416.794| 548.808| 3,299.8500
INC 36.060 19.298 127.602 | 133.040 | 35.890 54.567 406.4570
NCP 6.100 1.637 11.345 57.086 18.150 15.280 109.5980
CP1 3.560 0.872 1.187 6.917 9.815 6.811 29.1615
(M)
AITC 2.030 0.000 42.986 4.500 0.000 0.250 49.7660
CP1 0.003 0.003 0.000 0.000 0.000 0.000 0.0055
BSP 0.000 0.000 0.000 0.000 0.000 0.000 0.0000
TOTAL| 563.253| 422.010| 881.260| 921.950| 480.649| 625.716| 3,894.8380

294. As per the said table, the data shows that the party-wise donation by the
corporate houses has been more or less stagnant from the years 2016-2017 to 2021-
2022. We do not have the comments or official details in this regard from the Union of
India or the ECI. The figures support our conclusion, but I would not, without certainty,
base my analysis on these figures. However, we do have data of denomination/sale of
Bonds, as submitted by the petitioners, during the 27 phases from March 2018 to July
2023, which is as under:

DENOMINATION WISE SALE OF EB DURING 27 PHASES (MARCH, 2018-JULY,
2023)

Denomination No. of Electoral Bonds| Amount (In Rupees)
Sold

1 Crore 12,999 (54.13%) 12,999 Crore (94.25%)

10 Lakhs 7,618 (31.72%) 761.80 Crore (5.52%)
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1 Lakh 3,088 (12.86%) 30.88 Crore (0.22%)
10 Thousand 208 (0.86%) 20.80 Lakh (0.001%)
1 Thousand 99 (0.41%) 99,000

Total 24,012 13791.8979 Cr.

295, Analysis of this data shows that more than 50% of the Bonds in nhumber, and
949% of the Bonds in value terms were for Rs. 1 crore. This supports our reasoning and
conclusion on the application of the doctrine of proportionality. This is indicative of the
quantum of corporate funding through the anonymous Bonds.

296. The share of income from unknown sources for national parties rose from 66%
during the years 2014-2015 to 2016-2017 to 72% during the years 2018-2019 to 2021
-2022. Between the years 2019-2020 to 2021-2022 the Bond income has been 81% of
the total unknown income of national parties. The total unknown income, that is
donations made under Rs. 20,000/-, sale of coupons etc. has not shown ebbing and
has substantially increased from Rs. 2,550 crores during the years 2014-2015 to 2016-
2017 to Rs. 8,489 crores during the years 2018-2019 to 2021-2022. To this we can
add total income of the national political parties without other known sources, which
has increased from Rs. 3,864 crores during the years 2014-2015 to 2016-2017 to Rs.
11,829 crores during the years 2018-2019 to 2021-2022. The Bonds income between
the years 2018-2019 to 2021-2022 constitutes 58% of the total income of the national

political parties.l'?*z

297. Based on the analysis of the data currently available to us, along with our
previous observation asserting that voters’ right to know supersedes anonymity in
political party funding, I arrive at the conclusion that the Scheme fails to meet the
balancing prong of the proportionality test. However, I would like to reiterate that I
have not applied proportionality stricto sensu due to the limited availability of data and
evidence.

298. I respectfully agree with the reasoning and the finding recorded by Hon'ble the
Chief Justice, holding that the amendment to Section 182 of the Companies Act,
deleting the first proviso thereunder should be struck down. While doing so, I would

rather apply the principle of proportionality which, in my opinion, would subsume the

test of manifest arbitrariness.232 In addition, the claim of privacy by a corporate or a

company, especially a public limited company would be on very limited grounds,
restricted possibly to protect the privacy of the individuals and persons responsible for
conducting the business and commerce of the company. It will be rather difficult for a
public (or even a private) limited company to claim a violation of privacy as its affairs
have to be open to the shareholders and the public who are interacting with the body
corporate/company. This principle would be equally, with some deference, apply to
private limited companies, partnerships and sole proprietorships.

299. In consonance with the above reasoning and on application of the doctrine of
proportionality, proviso to Section 29C(1) of the Representation of the People Act,
1951, Section 182(3) of the Companies Act, 2013 (as amended by the Finance Act,
2017), Section 13A(b) of the Income Tax Act, 1961 (as amended by the Finance Act,
2017), are held to be unconstitutional. Similarly, Section 31(3) of the RBI Act, 1934,
along with the Explanation enacted by the Finance Act, 2017, has to be struck down as
unconstitutional, as it permits issuance of Bonds payable to a bearer on demand by
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such person.

300. The petitioners have not argued that corporate donations should be prohibited.
However, it was argued by some of the petitioners that coercive threats are used to
extract money from businesses as contributions virtually as protection money. Major
opposition parties, which may come to power, are given smaller amounts to keep them
happy. It was also submitted that there should be a cap on the quantum of donations
and the law should stipulate funds to be utilised for political purposes given that the
income of the political parties is exempt from income tax. Lastly, suggestions were
made that corporate funds should be accumulated and the corpus equitably distributed
amongst national and regional parties. I have not in-depth examined these aspects to
make a pronouncement. However, the issues raised do require examination and study.

301. By an interim order dated 26.03.2021, this Court in the context of
contributions made by companies through Bonds had prima facie observed that the
voter would be able to secure information about the funding by matching the
information of aggregate sum contributed by the company as required to be disclosed
under Section 182(3) of the Companies Act, as amended by the Finance Act, 2017,
with the information disclosed by the political party. Dr. D.Y. Chandrachud, Hon'ble the
Chief Justice, rightly observes in his judgment that this exercise would not reveal the
particulars of donations, including the name of the donor.

302. By the order dated 02.11.2023, this Court had asked for ECI's compliance with
the interim order of this Court dated 12.04.2019. Relevant portion whereof is
reproduced below:

“In the above perspective, according to us, the just and proper interim direction
would be to require all the political parties who have received donations through
Electoral Bonds to submit to the Election Commission of India in sealed cover,
detailed particulars of the donors as against the each Bond; the amount of each
such bond and the full particulars of the credit received against each bond, namely,
the particulars of the bank account to which the amount has been credited and the
date of each such credit.”

303. The intent of the order dated 12.04.2019 is that the ECI will continue to
maintain full particulars of the donors against each Bond; the amount of each such
Bond and the full particulars of the credit received against each Bond, that is, the
particulars of the bank account to which the amount has been credited and the date of
each such credit. This is clear from paragraph 14 of the order dated 12.04.2019 which
had directed that the details mentioned in paragraph 13 of the order dated 12.04.2019
will be furnished forthwith in respect of the Bonds received by a political party till the
date of passing of the order.

304. In view of the findings recorded above, I would direct the ECI to disclose the
full particular details of the donor and the amount donated to the particular political
party through Bonds. I would restrict this direction to any donations made on or after
the interim order dated 12.04.2019. The donors/purchasers being unknown and not
parties, albeit the principle of lis pendens applies, and it is too obvious that the
donors/purchasers would be aware of the present litigation. Hence, they cannot claim
surprise.

305. I, therefore, respectfully agree and also conclude that:

(i) the Scheme is unconstitutional and is accordingly struck down;
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(ii) proviso to Section 29C(1) of the Representation of the People Act, Section 182
(3) of the Companies Act, 2013, and Section 13A(b) of the Income Tax Act,
1961, as amended by the Finance Act, 2017, are unconstitutional, and are struck
down;

(iii) deletion of proviso to Section 182(1) to the Companies Act of 2013, thereby
permitting unlimited contributions to political parties is unconstitutional, and is
struck down;

(iv) sub-section (3) to Section 31 of the RBI Act, 1934 and the Explanation thereto
introduced by the Finance Act, 2017 are unconstitutional, and are struck down;

(v) the ECI will ascertain the details from the political parties and the State Bank of
India, which has issued the Bonds, and the bankers of the political parties and
thereupon disclose the details and names of the donor/purchaser of the Bonds
and the amounts donated to the political party. The said exercise would be
completed as per the timelines fixed by the Hon'ble the Chief Justice;

(vi) Henceforth, as the Scheme has been declared unconstitutional, the issuance of
fresh Bonds is prohibited;

(vii) In case the Bonds issued (within the validity period) are with the
donor/purchaser, the donor/purchaser may return them to the authorised bank
for refund of the amount. In case the Bonds (within the validity period) are with
the donee/political party, the donee/political party will return the Bonds to the
issuing bank, which will then refund the amount to the donor/purchaser. On
failure, the amount will be credited to the Prime Ministers Relief Fund.

306. The writ petitions are allowed and disposed of in the above terms.

Annexure - A
Standar f Review - Pr rtionalit Alternativ
307. Proportionality is a standard-based model. It allows factual and contextual
flexibility to judges who encounter diverse factual scenarios to analyse and decide the
outcome of factual clashes against the standards. Proportionality, particularly its
balancing prong, has been criticized by jurists who contend that legal adjudication

should be rule-based rather than principle-based.132 They argue that this provides legal
certainty by virtue of rules being definitive in nature. In response, jurists in favour of

balancing contend that neither rules nor principles are definitive but rather prima

facie.**2 Therefore, both rights and legislations/policies are required to be balanced and

realized to the optimum possible extent.

308. This jurisprudential clash is visible in the various forms and structures of
adoptions of proportionality. Generally, two models can be differentiated from works of
jurists.

1) Model I - Firstly, the traditional two stages of the means-end comparison is
applied. After having ascertained the legitimate purpose of the law, the judge
asks whether the imposed restriction is a suitable means of furthering this
purpose (rational connection). Additionally in this model, the judge ascertains
whether the restriction was necessary to achieve the desired end. The reasoning
focuses on whether a less intrusive means existed to achieve the same ends
(minimal impairment/necessity).

2) Model II - This model adds a fourth step to the first model, namely the
balancina staae. which weiahs the seriousness of the infrinaement aaainst the
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importance and urgency of the factors that justify it.

309. In the table provided below, we have summarised the different models of
proportionality and its alternatives, as propounded by jurists and adopted by courts
internationally. We have also summarized other traditional standards of review like the
means-ends test and Wednesbury unreasonableness for contextual clarity. In the last
column we have captured the relevant criticisms, as propounded by jurists, to each

such model.

Test/Model Scope of| Jurisdictions Criticism
Test/Model Applied

Four-stage In this model, alll Germany The main premise off

Proportionality the four prongs of| Balancing was| the criticisms of
proportionality test| adopted by the| balancing is the wide
are employed,| German discretion available to
including the final| Constitutional judges.
balancing stage. Court in the 1950s| To capture three
According to Robert| as a new| contemporary
Alexy, values and| methodology for| criticisms in brief : (i)
interests (rights of| intensive judicial| it leads to a
citizens and objects| review of rights-| comparison of]
of restricting incommensurable
legislations/policies)| legislation. It values;143 (i) it fails
are both principles| stems from the| to create predictability
and principles are| belief that the| j5 the legal system
optimization German and is potentially
requirements.t*: Constitution posits| gangerous for human
They are norms and| an original idea of rights:X%%  and (i)
hence their| values, and - the conversely, it s
threshold gff Govemment equally intrusive from
satisfaction is not| courts, both ha_V€ the perspective of
strict, and can| @ duty to realise separation .

: ; 142

happen in varying| these values. powers. 145

degrees. They must
be satisfied to the

greatest extent
possible in the legal
and factual
scenarios, as they

exist. All stages of
the proportionality
test therefore seek
to optimize relative

to what is legally
and factually
possible.

= The rational
connection and
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necessity prongs of
the proportionality
test are applicable
to factual
possibilities.

= The balancing
stage optimizes
each principle
within what is
legally possible, by
weighing the
relevant competing
principles.

Alexy proposes the
‘weight formula’,
which quantifies
competing values
(rights of
individuals) and
interests (objective
of legislation/policy)
by reducing them to
numbers. It is a
method of thinking
about conflicting
values/interests.
Wi.2 = (I1. W1.
R1)/(I2.W2.R
2)

= W1.2 represents
the concrete weight
of principle P1
relative to the
colliding principle

P2.

= I1 stand for
intensity off
interference with
P1. I2 stands for
importance of
satisfying the

colliding principle
P2.

> W1 and W2
stand for abstract
weights of colliding
principles (P1 and
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P2).

= When abstract
weights are equal,
as in case  of
collision of
constitutional rights
(W1 and W2) -
they cancel each
other out.

= R 1 and R 2
stands for reliability
of empirical and
normative
assumptions with
regard to the
question of how
intensive the
interpretation is.
The weight formula
is thereupon
reduced to numbers
on an exponential
scale of 2.

(i) The scale assigns
following values to
intensity of
interference (I) and
abstract weights
(W)- light n,
moderate (m), and
serious (s) - in
numbers these are -
2°, 2%, 2% -ie., 1,
2 and 4
respectively.

(ii) To reliability
(R), i.e., the
epistemic side, the
values assigned are
- reliable (r),
plausible (p) and
not evidently false
(e) - in numbers

these are - 2°, 271,

22 - je, 1, 0.5
and 0.25

119
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Three-stage
Proportionality

This model proposes

limiting the
proportionality

enquiry to its first
three prongs, i.e.,

minus the balancing
stage. Von
Bernstorff argues
against ad hoc
balancing based on
two principal
reasons : (i) ad hoc
balancing fails to
erect stable and
predictable

standards of human
rights protection,
allowing even the
most intensive
infringements of
civil liberties to be
conveniently

balanced out of
existence when the
stakes are high
enough; and (ii) the
lack of predictability
leads to a situation
where every act of

parliament is
threatened,

however well
intentioned, in the
judicial balancing

exercise and thus
ad hoc balancing is

potentially overly
intrusive from a
separation of
powers
perspective.11®

He, however,
defends the use of
judicially
established bright-
line rules for

specific cases where

Canada
Canada prefers to
resolve cases in

the first three
prongs. Only in
limited instances,
does the Canadian
Supreme Court
decide that a
measure survives
the first three
prongs but
nevertheless fails
at the final
balancing

stage.’? Despite
this, past
jurisprudence in
Canada does
affirm the
significance of
final balancing
stage.m

(i) In absence of the

balancing stage, the
courts must be
mindful of certain

analytical weaknesses
of the necessity stage
that can be dealt with

at the balancing
stage.122

(ii) The core of the
necessity test is
whether an alternate
measure is as

effective in achieving
the purpose as the
measure under
challenge, while being
less restrictive. But
often, considerations
of  balancing may
become disguised in
the necessity prong,

as the court must
confront  uncertainty
in weighing the
efficacy of the
alternatives.23

(iii) Some
jurists/courts have
suggested a  strict
interpretation Off
necessity, where an

alternate measure is
only accepted as less
restrictive when they

prove to be as
effective as the
measure under
challenge.

David Bilchitz has also
proposed that other
alternatives must
have both
characteristics - equal
realization of the
purpose and lesser

invasion/restriction on
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line

of

for

In

which

proof

intensive
interferences are at
stake. The bright

rule  brings
clarity to a law or
regulation that
could be interpreted
in multiple ways.

Bright line rules
constitute the
‘core’, ‘substance’
or ‘essence’ of a
particular right,
making human
rights categorical
instead of open-

ended in nature.
A stricter evaluation

evidence

becomes crucial at
the necessity stage

objective

standard of review,
in contrast to ad
hoc balancing.

Canada for
instance,
of proof is on the
person seeking to
justify

the onus

the limit,

is generally

147

the government.=—=
= The standard of
is the civil
standard or balance

148

of probabilities.=
= Where scientific
or social science

evidence is
available, it will be
required;

= However, where

such evidence is
inconclusive, or
does not exist and
cannot not be

developed, reason

the right in
question.2%
David Blichitz's

approach was followed
in Aadhar (57)

(Privacy) (supra)
case. This test was
referenced in
Anuradha Bhasin
(supra), which applied
a moderate

interpretation of the
necessity test. To
conclude the findings
of the necessity stage
this Court in Anuradha
Bhasin (supra)
suggests that an
overall comparison be
undertaken between
the measure and its
feasible alternatives.
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and logic may
suffice. 242
Means-ends Test| The doctrine is| Australia The test is simplistic
similar to al| The test was| and gives limited
reasonableness followed in| judicial flexibility. It
inquiry, albeit with| Australia before| does not account for]
some variation. the development| diverse factual
In Australia, for| of proportionality| scenarios.
instance, courts| and is not
enquire whether a| frequently used in
law is ‘reasonably| contemporary
appropriate and| times.
adapted’ to
achieving a
legitimate end in a
manner compatible
with the
constitutionally
prescribed system
of representative
and responsible
government.
Calibrated The essential| Australia Critics of this
Scrutiny elements of the| While approach have
(evolved means-| approach are as| proportionality is| emphasized that it
ends test) follows : 122 the predominant| takes away from the
= First, a judge| doctrine in| flexibility that is
determines the| Australia, this| required while
nature and intensity alternate test is| considering factually
of the burden on| a@Pplied by a few| diverse legal
the right by the| Judges. These| challenges. Therefore,
challenged law; judges raise| the test cannot
o Second, the| concerns about| substitute a
judge calibrates ‘the the application of| contextually guided
appropriate level of| @ test ofl judicial approach.12¢
structured

scrutiny to the risk
posed to
maintenance of the
constitutionally

prescribed system
of representative
and responsible
government;

= Third, the judge
isolates and
assesses the
importance of

proportionality
and suggest that
it was best
understood as ‘a
tool” of analysis, or]
‘a means of
setting out steps
to a conclusion’,
‘not a
constitutional
doctrine’.
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constitutionally
permissible purpose
of the prohibition;
and

= Finally the judge
applies the
appropriate level of
scrutiny so as to
determine whether

the challenged law
is justified as
reasonably

appropriate and

adapted to achieve
that purpose in a
manner compatible
with the
maintenance of the
constitutionally
prescribed system
of government, The
test is similar to
some prongs of the
proportionality test.
However, it is more
rule oriented
instead of being
standard/principle
oriented.

Strict
Test

Scrutiny

This is considered
one of the
heightened forms of
judicial review that
can be used to
evaluate the
constitutionality of
laws, regulations, or
other governmental

policies under legal

challenge.-li

Strict scrutiny is
employed in cases
of violation of the
most fundamental
liberties guaranteed
to citizens in the
United States of

United States of
America

The courts in the
United States use

a tiered approach
of review with
strict scrutiny,
intermediate

scrutiny and
rational basis
existing in

decreasing degree
of intensity.

Only a limited number
of laws survive under
the strict scrutiny
test. Its application is
reserved for instances

where the most
intensely protected
fundamental rights

are affected.
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America. For
instance, it is
employed in cases
of infringements on
free speech.

The test places the
burden on the
government to show
a compelling, or
strong interest in
the law, and that
the law is either

very narrowly
tailored or is the
least speech-

restrictive means
available to the

government.
The usual
presumption of

constitutionality is
removed, and the
law must also pass
the threshold off
both -
necessity/end and
means.

Unreasonablenes
s/Wednesbury
Principles

A standard of
unreasonableness is
used for the judicial
review of a public
authority's decision.
A reasoning or
decision is
unreasonable (or
irrational) when no
person acting
reasonably could
have arrived at it.
This test has two
limbs:

(i) The court is

entitled to
investigate the
action to check
whether the

authority has

Associated
Provincial Picture
Houses Ltd V.
Wednesbury
Corporationm

The test is simplistic
and is traditionally
only used for|
policies/administrative
decisions/delegated
legislation.
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considered and
decided on matters
which they ought

not to have
considered, or
conversely, have

refused to consider
or neglected to
consider matters
which they ought to
have considered.

(ii) If the above
query is answered
in favour of the local
authority, it may be
held that, although
the local authority
has ruled on
matters which they
ought to have

considered, the
conclusion they
have arrived at is
nonetheless so
unreasonable that
no reasonable

authority could ever
have arrived at it.

310. Please note that:—

(i) The above table briefly summarises the different standards of constitutional
review and it does not elaborate on the said tests in detail;

(ii) the theories propounded by the jurists are not followed in toto across the
jurisdictions and this has been pointed out appropriately; and

(iii) the table does not provide an exhaustive account of the full range of standards
of review employed internationally and is restricted to the tests identified therein.

! “Electoral Bond Scheme” or “Scheme”

2 “Finance Act”

3 Section 135 of the Finance Act, 2017; “RBI Act”
4 Section 137 of the Finance Act, 2017;“RPA”

5 Section 11 of the Finance Act, 2017; “IT Act”

¢ Section 154 of the Finance Act, 2017; “Companies Act”
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7 “293A. (1) Notwithstanding anything contained in section 293, neither a company in general meeting nor its
Board of directors shall, after the commencement of the Companies (Amendment) Act, 1960, contribute-

(a) To any political party, or

(b) For any political purpose to any individual or body, any amount or amounts which or the aggregate of which
will, in any financial year, exceed twenty-five thousand rupees or five per cent of its average net profits as
determined in accordance with the provisions of sections 349 and 350 during the three financial years immediately
preceding, whichever is greater.

Explanation-Where a portion of a financial year of the company falls before the commencement of the Companies
(Amendment) Act, 1960, and a portion falls after such commencement, the latter portion shall be deemed to be a

financial year within the meaning, and for the purposes, of this sub-section.

(2) Every company shall disclose in its profit and loss account any amount or amounts contributed by it under sub
-section (1) to any political party or for any political purpose to any individual or body during the financial year to
which the account relates, giving particulars of the total amount contributed and the name of the party,

individual or body to which or to whom such amount has been contributed.

(3) If a company makes a default in complying with the provisions of sub-section (2), the company, and every
officer of the company who is in default shall be punishable with fine which may extend to five thousand rupees.”

8 wgection 293A. (1) Notwithstanding anything contained in any other provision of this Act, neither a company in
general meeting nor its Board of directors shall, after the commencement of the Companies (Amendment) Act,

1960 contribute any amount or amounts-

(a) To any political party or

(b) For any political purpose to an individual or body.

(2) If a company contravenes the provisions of sub-section (1) then-

(i) the company shall be punishable with fine which may extend to five thousand rupees; and

(ii) every officer of the company who is in default shall be punishable with imprisonment for a term which may

extend to three years and shall also be liable to fine”

9 %203A. (1) Notwithstanding anything contained in any other provision of this Act-
(a) No Government company; and

(b) No other company which has been in existence for less than three financial years, shall contribute any amount
or amounts, directly or indirectly, -

(i) To any political party; or
(ii) For any political purpose to any person.

(2) A company, not being a company referred to in clause (a) or clause (b) of sub-section (1), may contribute
any amount or amounts directly or indirectly-

(a) to any political party,-

(b) for any political purpose to any person:
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Provided that the amount or, as the case may be, the aggregate of the amounts which may be so contributed by
a company in any financial year shall not exceed five percent of its average net profits determined in accordance

with the provisions of sections 349 and 350 during the three preceding financial years.

Explanation.- Where a portion of a financial year of the company falls before the commencement of the
Companies (Amendment) Act, 1985, and a portion falls after such commencement, the latter portion shall be

deemed to be a financial year within the meaning, and for the purposes of this sub-section:

Provided further that no such contribution shall be made by a company unless a resolution authorizing the making
of such contribution is passed at a meeting of the Board of Directors and such resolution shall, subject to the
other provisions of this section, be deemed to be justification in law for the making and the acceptance of the

contribution authorized by it.
(3) Without prejudice to the generality of the provisions of sub-sections (1) and (2)-

(a) a donation or subscription or payment caused to be given by a company on its behalf or on its account to a
person who, to its knowledge, is carrying on any activity which, at the time at which such donation or
subscription or payment was given or made, can reasonably be regarded as likely to effect public support for a
political party shall also be deemed to be contribution of the amount of such donation, subscription or payment to
such person for a political purpose;

(b) the amount of expenditure incurred, directly or indirectly, by a company on advertisement in any publication
(being a publication in the nature of a souvenir brochure, tract, pamphlet or the like) by or on behalf of a political

party or for its advantage, shall also be deemed,-

(i) where such publication is by or on behalf of a political party, to be a contribution of such amount to such
political party, and

(ii) where such publication is not by or on behalf of but for the advantage of a political party, to be a contribution

for a political purpose to the publishing it.

(4) Every company shall disclose in its profit and loss account any amount or amounts contributed by it to any
political party or for any political purpose to any person during the financial year to which that account relates,
giving particulars of the total amount contributed and the name of the party or person to which or to whom such

amount has been contributed.
(5) If a company makes any contribution in contravention of the provisions of this section-
(a) the company shall be punishable with fine which may extend to three times the amount so contributed; and

(b) every officer of the company who is in default shall be punishable with imprisonment for a term which may

extend to three years and shall also be liable to fine.
10 Companies Act, First proviso to Section 182(1).
11 Companies Act, second proviso to Section 182(1)
12 1T Act, Proviso (a) to Section 13A

13 It was ten thousand rupees when Section 13A was introduced. It was increased to twenty thousand rupees by
the Election and Other Related Laws (Amendment) Act, 2003

14 IT Act, Proviso (b) to Section 13A
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15 IT Act, Proviso (c) to Section 13A

16 80GGB. “Deduction in respect of contributions made by companies to political parties-In computing the total
income of an assessee, being an Indian company, there shall be deducted any sum contributed by it, in the

previous year to any political party or an electoral trust:

Provided that no deduction shall be allowed under this section in respect of any sum contributed by way of cash.”

17 80 GGC. “Deduction in respect of contributions made by any person to political parties-In computing the total
income of an assessee, being any person, except local authority and every artificial juridical person wholly or
partly funded by the Government, there shall be deducted any amount of contribution made by him, in the
previous year, to a political party [or an electoral trust]:

[Provided that no deduction shall be allowed under this section in respect of any sum contributed by way of

cash.]

Explanation.—For the purposes of sections 80GGB and 80GGC, “political party” means a political party registered
under section 29A of the Representation of the People Act, 1951 (43 of 1951).”

18 IT Act, amendment to Proviso (b) to Section 13A
19 IT Act, Proviso (d) to Section 13A

20 RPA, Section 29C (3)

21 RPA, Section 29C (4)

22 “KYC”

23 “ECI"

24 Electoral Bond Scheme, Clause 2(a)

25 Electoral Bond Scheme, Clause 3(1)

26 Electoral Bond Scheme, clause 3(3)

27 Electoral Bond Scheme, Clause 12

28 Electoral Bond Scheme, Clause 3(3)

29 Electoral Bond Scheme, Clause 3(4)

30 Electoral Bond Scheme, Clause 2(b)

31 Electoral Bond Scheme, Clause 4(2)

32 Electoral Bond Scheme, Clause 11

32 Electoral Bond Scheme, Clause 5

34 Electoral Bond Scheme, Clause 6
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35 Electoral Bond Scheme, Clause 12(2)
36 Electoral Bond Scheme, Clause 7(1)

37 Electoral Bond Scheme, Clause 7(3)

2% Electoral Bond Scheme, Clause 7(4)
39 Electoral Bond Scheme, Clause 7(6)
40 Electoral Bond Scheme, Clause 7(4)
41 Electoral Bond Scheme, Clause 8(1)
42 Electoral Bond Scheme, Clause 8(2)

43 Electoral Bond Scheme, Clause 9

*% Electoral Bond Scheme, Clause 10

4> Electoral Bond Scheme, Clause 13
46 Electoral Bond Scheme, Clause 14

47 Roger Mathew v. South Bank of India, CA No. 8588/2019

48 Relied on PUCL v. Union of India, (2003) 4 SCC 399; ADR v. Union of India, (2002) 5 SCC 294; Anjali Bhardwaj
v. Union of India, (2019) 18 SCC 246

49 Relied on Kanwar Lal Gupta v. Amar Nath Chawla, (1975) 3 SCC 646

0 Relied on Subash Chandra v. Delhi Subordinate Services Selection Board, (2009) 15 SCC 458
! (2020) 10 SCC 459

52 2023 SCC OnLine SC 162

53 Relied on Shayara Bano v. Union of India, (2017) 9 SCC 1

54 Rustom Cavasjee Cooper v. Union of India, (1970) 1 SCC 248; R.K Garg v. Union of India, (1981) 4 SCC 675;
Premium Granites v. State of Tamil Nadu, (1994) 2 SCC 691; Peerless General Finance and Investment Co v. RBI,
(1992) 2 SCC 343, BALCO Employees Union v. Union of India, (2002) 2 SCC 333.

254 R Garg v. Union of India, (1981) 4 SCC 675 [8]; See Balco Employees Union v. Union of India, (2002) 2 SCC
333; DG of Foreign Trade v. Kanak Exports, (2016) 2 SCC 226

6 (2019) 4 scC 17
57 (2019) 8 SCC 416

5% For this purpose, the petitioners referred to the representation-reinforcement model of judicial review

propounded by John Hart Ely in his book Democracy and Distrust : A Theory of Judicial Review (Harvard University
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Press, 2002) and the judgment of this Court in Subash Chandra v. Delhi Subordinate Service Selection Board,
(2009) 15 SCC 458

59 See State of Bombay v. FN Balsara, 1951 SCC 860 : 1951 SCR 682

60 (2004) 1 SCC 712 : AIR 2004 SC 1295; Also see Ramlila Maidan Incident, In re, (2012) 5 SCC 1; State of
Bombay v. FN Balsara, 1951 SCC 860 : 1951 SCR 682; Ameerunissa Begum v. Mahboob Begum, (1952) 2 SCC
697

! Section 77 of the RPA read with Section 169 provides the Central Government in consultation with the Election
Commission, the power to prescribe the amount over which the total expenditure incurred by the candidate or
their agent in connection with Parliamentary election and Assembly election shall not be exceeded. The total
expenditure cap is prescribed in Rule 90 of the Conduct of Election Rules, 1961 which is amended from time to

time.

2 The expenditure limit is capped at seventy-five Lakhs for the states of Arunachal Pradesh, Goa, and Sikkim,
and the Union Territories of Andaman and Nicobar Islands, Chandigarh, Dadra and Nagar Haveli and Daman and
Diu, Lakshadweep, Puducherry, and Ladakh. For the remaining States and Union Territories, the expenditure limit
is capped at ninety-five Lakhs.

53 For State Assembly elections, the expenditure is capped at twenty-eight lakhs for the States of Arunachal
Pradesh, Goa, Manipur, Meghalaya, Mizoram, Nagaland, Sikkim, and Tripura. Amongst the Union Territories, the

expenditure is capped at twenty-eight Lakhs for Puducherry and forty Lakhs for Delhi and Jammu and Kashmir.

64 see Conrad Foreman, Money in Politics : Campaign Finance and its Influence over the Political Process and
Public Policy, 52 UIC J. Marshall L. Rev. 185 (2018)

65 See D Sunshine Hillygus, Campaign Effects on Vote Choice in “The Oxford Handbook of American Elections and
Political Behavior” (Ed. Jan E. Leighley 2010)

66 See David P. Baron, Electoral Competition with informed and uninformed voters, American Political Science

Review, Vol. 88, No. 1 March 1994

67 Michael A. Collins, Navigating Fiscal Constraints in “"Costs of Democracy : Political Finance in India” (edited by
Devesh Kapur and Milan Vaishnav) OUP 2018

68 sSee Neelanjan Sircar, Money in Elections : the Role of Personal Wealth in Election Outcomes in Costs of

Democracy : Political Finance in India (ed. By Devesh Kapur and Milan Vaishnav) OUP 2018

69 Michael A. Collins, Navigating Fiscal Constraints in “Costs of Democracy : Political Finance in India” (edited by
Devesh Kapur and Milan Vaishnav) OUP 2018

70 (1975) 3 SCC 646
71 (1975) 4 SCC 127
72 1985 Supp SCC 189
73 (1996) 2 SCC 752

74 Electoral Bond Scheme, Clause 2(a)
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75 Electoral Bond Scheme, Clause 7(4)

76 Indian Evidence Act, 1872, Section 124

77 See State of Punjab v. Sodhi Sukhdev Singh, (1961) 2 SCR 371 [13]

7% See State of Punjab v. Sodhi Sukhdev Singh, (1961) 2 SCR 371 [Subba Rao J]
79 (1975) 4 SCC 428

80 1981 Supp SCC 87

81 Also see Dinesh Trivedi v. Union of India, (1997) 4 SCC 306 where this Court observed that sunlight is the best
disinfectant.

82 secy., Ministry of Information & Broadcasting, Govt. of India v. Cricket Assn. of Bengal, (1995) 2 SCC 161;
Indian Express Newspapers v. Union of India, (1985) 1 SCC 641 : AIR 1986 SC 515 ; Romesh Thappar v. State of
Madras, 1950 SCC 436 : AIR 1950 SC 124

83 pC Saxena v. Hon'ble The Chief Justice of India, (1996) 5 SCC 216 [29]
84 see Supriyo v. Union of India, 2023 INSC 920 [213, 214]
85 (2002) 5 SCC 294.

8e Paragraph 64(4):“To maintain the purity of elections and in particular to bring transparency in the process of
election, the Commission can ask the candidates about the expenditure incurred by the political parties and this
transparency in the process of election would include transparency of a candidate who seeks election or re-
election. In a democracy, the electoral process has a strategic role. The little man of this country would have
basic elementary right to know full particulars of a candidate who is to represent him in Parliament where laws to
bind his liberty and property may be enacted.”

87 Section 33-A of the RPA required the candidate to furnish the following information:

(a) He is accused of any offence punishable with imprisonment for two years or more in a pending case in which a
charge has been framed by the court of competent jurisdiction; and

(b) He has been convicted of an offence other than any offence referred to in sub-section (1) or sub-section (2),

or covered in sub-section (3), of Section 8 and sentenced to imprisonment for one year or more.
88 (2003) 4 sCC 399

89 (2003) 4 SCC 399 [18, 27]

99 (2003) 4 SCC 399 [96]

°! The right to vote is classified as a statutory vote because only citizens who fulfill certain conditions (such as
the age) laid down in a statute can vote.

92 ADR required disclosure related to information of whether the candidate has been convicted/acquitted or
discharged of any criminal offence in the past, and whether six months prior to the filing of the nomination paper,
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whether the candidate has been accused in any pending case for an offence punishable with imprisonment for
more than two years and in which charge has been framed or cognizance is taken by the Court. With respect to
the first direction, law created a distinction between serious and non-serious offences and mandates disclosure
only if a candidate has been convicted of a serious offence. With respect to the second direction, the provision
only mandated the disclosure of cases in which charge has been framed and excluded the disclosure of cases in
which cognizance has been taken. The learned Judge held that while the non-disclosure of conviction in a serious
offence is a reasonable balance which does not infringe the right to information, the non-disclosure of cases in
which cognizance has been taken would seriously violate the right to information of the voter particularly because

framing of charges gets delayed in a lot of cases.

93 (2003) 4 SCC 399 [122]

°Y In ADR (supra), this Court notes that such information would enable voters to determine if the candidate is

corrupt and would further openness in democracy. [Paragraph 41].
% “Symbols Order, 1968”

96 Rule 5 provides the ECI the power to specify by notification, the symbols which may be chosen by candidates
at elections in parliamentary or assembly constituencies.

°7 Rule 10 deals with the preparation of list of contesting candidates. Rule 10(5) states that the allotment of the
returning officer of any symbol to a candidate shall be final except where it is inconsistent with the directions
issued by the ECI, in which case the ECI may revise the allotment. Rule 10(6) states that every candidate shall

be informed of the symbol allotted to the candidate.
98 Symbols Order, 1968, Rule 6B

99 Symbols Order, 1968, Rule 6A

199 symbols Order, 1968, Rule 5

101 gymbols Order, 1968, Rule 8(1)

102 1bid.
103 gymbols Order, 1968, Rule 10B. The party is required to set up candidates in at least five percent of the
assembly constituencies.

104 A recognised National or a State Party shall continue to be treated as a recognised party even if the political
party does not fulfil the conditions at the next election to the General Assembly stipulated for recognition as a
recognised political party. However, it shall continue to be treated as a recognised political party at the
subsequent general election only if the party fulfils the conditions laid down.

105 Gayatri Devi and Santha Rama Rau, A Princess remembers : The Memoirs of the Maharani of Jaipur, (Rupa
Publications 1995) [301].

106 gSee Dominik Hangartner, Nelson A Ruiz, Janne Tukiainen, Open or Closed? How List Type Affects Electoral
Performance, Candidate Selection, and Campaign Effort, VAT Institute for Economic Research Working Papers 120
(2019)

107 Election Commission of India, Instructions to political parties on manifestos dated 24.04.2015,
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108 constitution of India, Article 75. See, Aradhya Sethia, “Where's the party? : towards a constitutional
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109 1bid.
110 (2006) 2 SCC 1

111 65, “Para 4.11.04 of the Sarkaria Commission Report specifically deals with the situation where no single party
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137 superintendent, Central Prison, Fatehgarh v. Dr Ram Manohar Lohia, AIR 1960 SC 633 [18]

138 Media One (supra) [100]

139 See Justice KS Puttaswamy (5J) (supra) and Media One Broadcasting (supra) [103];
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148 justice Chandrachud (Paragraph 168), Justice Kaul (Paragraph 19)

149 justice Chandrachud, Justice Chellameshwar, Justice Bobde (paragraph 25 and 29)
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preferences, friendships, ways of dress and political affiliation. Justice Chelameshwar (Paragraph 38), Justice Kaul
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152 RPA; Section 123(4)
153 RPA; Section 123(5)
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Kingdom, and United States in Comparative Perspective, First Monday 15(12) 2010
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Western Democracies. First Monday, 18(8) 2013

156 See Romesh Thappar v. State of Madras, 1950 SCC 436 : 1950 SCR 594 (602)

157 (2005) 5 scc 733

158 (2016) 7 SCC 221; Paragraph 11 “While one has a right to speech, others have a right to listen or decline to

listen. [...] Nobody can indulge in aural aggression. If anyone increases his volume of speech and that too with
the assistance of artificial devices so as to compulsorily expose unwilling persons to hear a noise raised to
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188 Hon'ble Mr. Justice Andrew Cheung PJ, Conflict of fundamental rights and the double proportionality test, A
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173 Media One Broadcasting (supra), [101]
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180 (1952) 1 SCC 1; Also see State of Bombay v. FN Balsara, 1951 SCC 860 : 1951 SCR 682

181 gathi Raning Rawat v. State of Saurashtra, (1952) 1 SCC 215; Budhan Chowdhury v. State of Bihar, (1955) 1
SCR 1045; Ram Krishna Dalmia v. S R Tendolkar, 1959 SCR 279.

182 (1974) 4 SCC 3

183 (1981) 1 SCC 722
184 (1985) 1 SCC 641
8% (2002) 2 SCC 188
186 (1995) 1 SCC 519

187 (1996) 2 SCC 226



® SCC Online Web Edition, © 2024 EBC Publishing Pvt. Ltd.
SCC Page 118 Wednesday, March 06, 2024 1 3 7
Printed For: Pranav Sachdeva
m SCC Online Web Edition: http:/Awww.scconline.com

. T— ;- ©2024 EBC Publishing Pvt. Ltd., Lucknow.

188 (1996) 3 SCC 709
189 (1998) 2 SCC 1
9% (2004) 4 scC 311

191 (2012) 10 SCC 1
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194 (2018) 10 SCC 1

123 WP (Criminal) 76 of 2016 [Chief Justice Misra, 239]
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198 Ipid, [Justice Malhotra, paragraph 14.9]
199 (2019) 3 SCC 39
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Chandrachud and Nariman in Joseph Shine (supra).
202 chief Justice Misra in Navtej Singh Johar (supra)
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204 1951 SCC 568
205 (1974) 4 SccC 98
206 gShri Sitaram Sugar Co. Ltd. v. Union of India, (1990) 3 SCC 223
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v. P Krishnamurthy, (2006) 4 SCC 517 this Court held that subordinate legislation can be challenged on the
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208 Indian Express Newspapers (Bombay) (P) Ltd. v. Union of India, (1985) 1 SCC 641
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211 1975 Supp SCC 1

212 In Indira Nehru Gandhi v. Raj Narain, 1975 Supp SCC 1, Justice Khanna observed that periodical elections are
a necessary postulate of a democratic setup as it allows citizens to elect their representatives. He further
observed that democracy can function “only upon the faith that elections are free and fair and not rigged and
manipulated, that they are effective instruments of ascertaining popular will both in reality and form and are not
mere rituals calculated to generate illusion of defence to mass opinion.”

213 pigvijay Mote v. Union of India, (1993) 4 SCC 175; Union of India v. Association for Democratic Reforms,
(2002) 5 SCC 294.

1% (2006) 7 SCC 1
213 (2013) 10 SCC 1

216 mohinder Singh Gill v. Chief Election Commissioner, (1978) 1 SCC 405

217 Lok Sabha Debates, Companies Bill (16 May 1985).

218 Election Commission of India, Letter dated 26 May 2017, No. 56/PPEMS/Transparency/2017
22 IT Act, Section 80 GGB

220 jayantilal Ranchhoddas Koticha v. Tata Iron & Steel Co. Ltd (supra)

221 558 US 310 (2010)

222 1ns. By Notifin. No. S.0. 1283(E), dated the 10" November, 2003.

! The Companies (Amendment) Act, 1960, s 100 inserted into the Companies Act, 1956, s 293A which stipulates
that contributions to political parties cannot exceed 5% of the average net profit of the company during the

three immediately preceding financial years.

2 The Companies (Amendment) Act, 1969, s 3 substituted of the Companies Act, 1956, s 293A introducing a ban

on contributions to political parties.

3 The Companies (Amendment) Act, 1985, s 2 replaced of the Companies Act, 1956, s 293A bringing back the 5%

cap on contributions to political parties.

4 The Companies Act, 1956, s 293A.

5 For short, the “"Board”.

& Second proviso to Section 293A(2), Companies Act, 1956.

7 As originally enacted.

8 Unamended second proviso to Section 182(1) of the Companies Act, 2013. This condition continues to remain.

9 Unamended first proviso to Section 182(1) of the Companies Act, 2013.
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Unamended Section 182(3) of the Companies Act, 2013.

For short, "RBI".

For short, “Bonds”.

First proviso to Section 182(1), Companies Act, 2013 has been omitted vide the Finance Act, 2017.

Section 182(3) of the Companies Act, 2013.

For short, “"ECS".

Section 182(3A) of the Companies Act, 2013 was introduced vide Section 154 of the Finance Act, 2017.

As amended in 1978.

First proviso 1(a) to the unamended Section 13A of the Income Tax Act, 1961.

Second proviso to the unamended Section 13A of the Income Tax Act, 1961.

Third proviso to Section 13A Income Tax Act, 1961.

See Section 37 of the Income Tax Act, 1961.

Second proviso to Section 13A of the Income Tax Act, 1961.

Fourth proviso to Section 13A of the Income Tax Act, 1961.

Introduced vide Section 2, Election and Other Related Laws (Amendment) Act, 2003.

For short, “ECI".

Proviso to Section 29C(1) of the Representation of the People Act, 1951.

For short, “the Scheme”.

Finance Act, 2017 has also amended and added Section 31(3) to the RBI Act, 1934 as the Bonds in question

are bearer bonds like Indian currency. However, we do not think this amendment is required to be separately

adjudicated as it merely effectuates the Bonds scheme.

29

30

31

Paragraph 2(a) of the Scheme.

Ibid.

Paragraph 2(d) of the Scheme defines a ‘person’ to include an individual, Hindu undivided family, company, firm,

an association of persons or body of individuals, whether incorporated or not. It also includes every artificial

judicial person and any agency, office or branch owned by such ‘person’.

32

33

34

Paragraph 3(1) of the Scheme.

Paragraph 3(2) of the Scheme.

Paragraph 5 of the Scheme.
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39 Paragraph 6 of the Scheme.

36 paragraph 12(2) of the Scheme.

Paragraph 7(6) of the Scheme.

3% paragraph 7 of the Scheme.

39 Paragraph 2(b) of the Scheme defines an authorized bank as the State Bank of India and its specified

branches.

*® For short, “"KYC".

*! paragraph 4 of the Scheme.

42 paragraph 11 of the Scheme.

43 paragraph 7(4) of the Scheme.

44 Ibid.

Paragraph 3(3) of the Scheme.

46

Paragraph 3(4) of the Scheme.

47 paragraph 8(1) of the Scheme.

48 paragraph 8(2) of the Scheme.

49 paragraph 14 of the Scheme.

0 paragraph 12 of the Scheme.

! paragraph 13 of the Scheme.

52 For short, “the Constitution”.

53 The Finance Act, 2017 was introduced and passed as a money bill by the Parliament under Article 110 of the

Constitution.

54 Rojer Matthew v. South Indian Bank Ltd., Civil Appeal No. 8588 of 2019.
55 (2019) 4 SCC 17.

6 (2019) 8 SCC 416.

*” R.K. Garg v. Union of India, (1981) 4 SCC 675.

% Ibid. See also Bhavesh D. Parish v. Union of India, (2000) 5 SCC 471, and Directorate General of Foreign Trade
v. Kanak Exports, (2016) 2 SCC 226.

*9 R. v. Oakes, [19861 1 SCR 103.
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60 gee Libman v. Quebec (A.G.), [1997] 3 SCR 569; RIR-MacDonald Inc. v. Canada (Attorney General), [1995] 3
SCR 199; Thomson Newspapers Co. v. Canada (A.G.), [1998] 1 SCR 877; R. v. Sharpe, [2001] 1 SCR 45; Harper
v. Canada (A.G.), [2004] 1 SCR 827, at paragraph 77; R. v. Bryan, [2007] 1 SCR 527, at paragraphs 16-19, 29;
Mounted Police Association of Ontario v. Canada (Attorney General), [2015] 1 SCR 3, at paragraphs 143-144.

51 Article 326, Constitution.

2 Union of India v. Association for Democratic Reforms, (2002) 5 SCC 294, and People's Union of Civil Liberties
(PUCL) v. Union of India, (2003) 4 SCC 399.

53 Ibid.

64 The Representation of the People Act, 1951 permits candidates not set up by a recognized political party, that

is independent candidates, to contest elections as well.

65 Under Explanation 1 to Section 77 of the Representation of the People Act, 1951, the expenditure incurred by
‘leaders of political parties' on account of travel for propagating the programme of the political party, is not
deemed to be election expenditure.

56 See observations of this court in Kanwar Lal Gupta v. Amar Nath Chawla, (1975) 3 SCC 646.

67 This function is elaborated as to “produce preferences, opinions, and decisions that are appropriately informed
by facts and logic and are the outcome of substantive and meaningful consideration of relevant reasons(...).
Because the topics of these deliberations are issues of common concern, epistemically well-grounded preferences,
opinions, and decisions must be informed by, and take into consideration, the preferences and opinions of fellow

citizens”, Jane Mansbridge and others, ‘A Systemic Approach to Deliberative Democracy’ in John Parkinson and

Jane Mansbridge (eds), Deliberative Systems (1°* edn, Cambridge University Press 2012) 11.

58 Ibid at 12.

5% James S Fishkin, When the People Speak : Deliberative Democracy and Public Consultation (Oxford University
Press 2011) 33-34.

7% This is equally important from the perspective of the test of proportionality.

7! See K.S. Puttaswamy v. Union of India (91) (Privacy), (2017) 10 SCC 1.

72 Paragraph 7(4) of the Scheme.

73 See Arun Jaitley, ‘Why Electoral Bonds Are Necessary’, Press Information Bureau, 2018.

74 See Aharon Barak, “Proportionality - Constitutional Rights and their Limitations”, Cambridge University Press,
2012.

75 (2016) 7 SCC 353.

7¢ In Gujarat Mazdoor Sabha v. State of Gujarat, (2020) 10 SCC 459, the Court added fifth prong to
proportionality test. It stipulated that the state should provide sufficient safeguards against the abuse of such
restriction. This was relied upon in Ramesh Chandra Sharma v. State of U.P., 2023 SCC OnLine SC 162.
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77 (2019) 1 SCC 1.

78 See David Bilchitz, “Necessity and Proportionality : Towards a Balance Approach?", (Hart Publishing, Oxford and
Portland, Oregon 2016). Also see Aparna Chandra, “Proportionality : A Bridge to Nowhere?”, (Oxford Human Rights
Journal 2020).

79 (2020) 3 SCC 637.
80 Anuradha Bhasin (supra) at paragraph 71.

81 Dr, Justice D.Y. Chandrachud was in minority in K.S. Puttaswamy (Aadhaar) (supra), albeit his observations on
the objective of the second prong of rational connection are good and in consonance with the law on the

subject.

82 we will be referring to certain facets of the proportionality enquiry employed by these countries in our
judgment. The test is also employed in various other jurisdictions like Israel, New Zealand, and the European

Union.
83 See David Bilchitz at supra note 76.

8% In Anuradha Bhasin (supra), the Court stipulated the following requirement for a conclusion of findings on the
necessity prong:“...A judgment must be made whether the government measure is the best of all feasible
alternatives, considering both the degree to which it realises the government objective and the degree of impact

upon fundamental rights...”

8> See Jochen von Bernstroff, Proportionality Without Balancing : Why Judicial Ad Hoc Balancing is Unnecessary
and Potentially Detrimental to Realisation of Collective and Individual Self Determination, Reasoning Rights -
Comparative Judicial Engagement, (Ed. Liaora Lazarus); Bernhard Schlink, ‘Abwagung im Verfassungsrecht’,
Duncker & Humblot, 1976, and Francisco J. Urbina, ‘Is It Really That Easy? A Critique of Proportionality and

Balancing as Reasoning’ Canadian Journal of Law and Jurisprudence, 2014.

86 According to Robert Alexy, the ‘Law of Balancing’ is as follows:"...the greater the degree of non-satisfaction of,
or detriment to, one principle, the greater must be the importance of satisfying the other...” See Robert Alexy, A

Theory of Constitutional Rights (Julian Rivers, trans. Oxford Univ. Press 2002).

87 For instance, in Canada, where the doctrine of proportionality is employed by courts, a cabinet directive
requires the standard to be incorporated into law-making. These guidelines stipulate that prior to enactment of
laws, the matter and its alternate solutions must be analysed, the relevant ministerial department should engage

in consultation with those who have an interest in the matter, and they should analyse the impact of the

proposed solution. See Cabinet Directive on Law-making in Guide to Making Federal Acts and Regulations (2nd edn,
Government of Canada).

% The first and second steps, legitimate aim and rational connection prong, and to some extent necessity prong,

are factual.
89 See Article 1 and 20, Basic Law for the Federal Republic of Germany.

9% Nijels Petersen, ‘Proportionality and judicial Activism : Fundamental Rights Adjudication in Canada, Germany and
South Africa, (CUP 2017).
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o1 Ibid.
92 See Annexure A.

93 See Yun-chien Chand & Peng-Hsiang Wang, The Empirical Foundation of Normative Arguments in Legal
Reasoning (Univ. Chicago Coase-Sandor Inst. For L. & Econ., Res. Paper No. 745, 2016).
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1. That the present Miscellaneous Application is being preferred by the
State Bank of India seeking an extension of time for making public, the
details of Electoral Bonds purchased since April 12t%, 2019 in terms of
the Judgement of this Hon'ble Court dated 15.02.2024 delivered in
Association for Democratic Reforms vs Union of India [W.P (C) No.
880 of 2017]. Copy of the judgment dt. 15.02.2024 is annexed herewith
and marked as ANNEXURE A-1. [Page No. 10-137]

2. By its Judgement, this Hon’ble Court had declared unconstitutional
and struck down, the Electoral Bond Scheme 2018 and the related
amendments made in various Acts to bring the Scheme into operation.
As part of the operative Directions issued in the Judgement, this

Hon’ble Court had directed as follows: -

“221. In view of our discussion above, the following directions are issued:

a. The issuing bank shall herewith stop the issuance of Electoral
Bonds;

b. SBI shall submit details of the Electoral Bonds purchased since the
interim order of this Court dated 12 April 2019 till date to the ECL
The details shall include the date of purchase of each Electoral Bond,
the name of the purchaser of the bond and the denomination of the
Electoral Bond purchased;

c. SBI shall submit the details of political parties which have received
contributions through Electoral Bonds since the interim order of this

Court dated 12 April 2019 till date to the ECI. SBI must disclose
details of each Electoral Bond encashed by political parties which
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shall include the date of encashment and the denomination of the
Electoral Bond;

d. SBI shall submit the above information to the ECI within three
weeks from the date of this judgment, that is, by 6 March 2024;

e. The ECI shall publish the information shared by the SBI on its
official website within one week of the receipt of the information, that
is, by 13 March 2024; and

f. Electoral Bonds which are within the validity period of fifteen days
but that which have not been encashed by the political party yet shall
be returned by the political party or the purchaser depending on who
is in possession of the bond to the issuing bank. The issuing bank,
upon the return of the valid bond, shall refund the amount to the
purchaser’s account.”

3. It is submitted that the Applicant is bound by the Judgement of this
Hon’ble Court and intends to comply in full, with the Directions issued
therein. However, there are certain practical difficulties with the
decoding exercised and the timeline fixed for it. These are required to

be brought to the notice of this Hon’ble Court.

4. Ttis submitted that due to the stringent measures undertaken to ensure
that the identity of the donors was kept anonymous, “decoding” of the
Electoral bonds and the matching of the donor to the donations made

would be a complex process.

5. As per the Gazette Notification dt. 02.01.2018, whereby the Central
Government framed the Electoral Bond Scheme 2018, it was
categorically provided under Clause 7 (4) as under: -

“The information furnished by the buyer shall be treated confidential by
the authorised bank and shall not be disclosed to any authority for any
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purposed, except when demanded by a competent court or upon
registration of criminal case by any law enforcement agency.”
In order to protect the Donors anonymity and to maintain
confidentiality/secrecy, the Applicant Bank has laid down a detailed
Standard Operating Procedure (‘SOP’) for 29 Authorised Branches,
spread all over India, with regard to Sale and Redemption of Electoral

Bonds.

Section 7.1.2 of the said SOP categorically provided: -
“No details of Bond Purchaser including KYC and other details_will be

entered in CBS.” (Core Banking System).

It is submitted that details of purchases made at the Branches are not
maintained centrally at any one place, such as the name of
Purchaser/Donor which could be tallied with Date of Issue, Place of

Issue (Branch), Denomination of Bond, Bond Number.

It is submitted that the data related to the issuance of the bond and the
data related to the redemption of the bond was kept recorded in two
different silos. No central database was maintained. This was done so

as to ensure that donors” anonymity would be protected.

It is submitted that donor details were kept in a sealed cover at the
designated branches and all such sealed covers were deposited in the

Main Branch of the Applicant bank, which is located in Mumbai.
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On the other end, each political party was required to maintain a
designated account in any of the 29 authorised Branches. It was only
in this account that electoral bonds received by that party could be
deposited and redeemed. At the time of redemption, the original bond,
the pay-in slip would be stored in a sealed cover and sent to the SBI

Mumbai Main Branch.

It can thus be noted that both sets of information’s were being stored
independently of each other. Thus, to re-match them would be a task
requiring significant amount of effort. In order to make available donor
information, the date of issue of each bond will have to be checked, and
matched against the date of purchase by a particular donor. This
exercise would only deal with the first silo of information. These Bonds
were redeemed by the Political Parties in their designated Bank
accounts. Accordingly this information would then have to be matched
against the bond redemption information that makes up the second

silo.

It is submitted that the retrieval of information from each silo and the
procedure of matching the information of one silo to that of the other
would be a time consuming exercise. The details are stored separately,
some of the details such as number of Bonds, etc. are stored digitally
while the other set of details such as name of purchaser, KYC etc., are
stored physically. The purpose of not storing all details digitally was
to ensure that it cannot be gathered easily to achieve the object of the

scheme.
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In that regard, it is further submitted that this Hon’ble Court has
directed for making public, donor information from the date of its
interim order of April 12, 2019, to the date of the judgement i.e.
15.02.2024. In that time period, twenty-two thousand two hundred
seventeen (22,217) electoral bonds were used for making donations to
various political parties. Redeemed Bonds were deposited to Mumbai
Main Branch by the Authorised Branches at the end of each phase in
sealed envelopes. Coupled with the fact that two different information
silos existed, this would mean that a total of forty four thousand four
hundred thirty four (44,434) information sets would have to be

decoded, compiled and compared.

It is therefore respectfully submitted that the timeline of three weeks
fixed by the court in its judgement dated 15.02.2024 would not be
sufficient for the entire exercise to be completed. Therefore, an
extension of time may kindly be granted by this Hon’ble Court in order

to enable the SBI to comply with the Judgement.

PRAYER

It is, therefore, most respectfully prayed that this Hon'ble Court may

graciously be pleased to: -



a. Grant time to the Applicant Bank until 30.06.2024 to comply with
the directions in its Judgement dated 15.02.2024 in W.P. (C) No.
880 of 2017 and batch;

b. Pass such other and further order/orders as this Hon'ble Court
may deem fit and proper on the facts and in the circumstances of

the case.

154
AND FOR THIS ACT OF KINDNESS THE APPLICANT AS IN

DUTY BOUND SHALL EVER PRAY.

FILED BY:

¢

SANJAY KAPUR
Advocate for the Applicant

New Delhi

Date: 04.03.2024
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MISCELLANEOQUS APPLICATION NO. OF 2024
IN

WRIT PETITION (C) No. 880 OF 2017
IN THE MATTER OF:
Association for Democratic ... Petitioners
Reforms & Anr.

Versus
Union of India & Ors. ...Respondents
IN THE MATTER OF:
State Bank of India ...Applicant
AFFIDAVIT

I, Narendra Pratap Singh, aged 48 years, working at Corporate Centre, State Bank
of India, residing at flat No. B1/1302, Serenity, Oshiwara, Andheri (West),
Mumbai, Maharashtra, presently at New Delhi, solemnly state and declare as

under:

1. That I am the Authorised representative & Assistant General Manager of the
Applicant and am acquainted with the facts giving rise to the above
Application.

2. That I have perused the Application which is being filed before this Hon’ble
Court.

3. I say that the statement of facts contained in the Application are true to my
knowledge. I further say that the documents/annexures annexed to the

Application are true and correct to my knowledge.

Solemnly affirmed at New Delhi.
This 04" day of March, 2024

,q?‘\ ‘\‘
/
L R g
‘
/ o

DEPONENT

ISR
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I, the deponent above named, do hereby verify that the statement of facts
contained in the affidavit are true and correct to my knowledge and the legal
submission are believed by me to be true and correct.

Verified at New Delhi this 4™ day of March, 2024,

Nzl

DEPONENT

)
-, mgrue copy)
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Corporate Centre
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Corporate Centre

Corporate Centre

Address: Corporate Centre,
State Bank Bhavan,
Madame Cama Road,
Nariman Point,

Mumbai,

Maharashtra 400021

Shri Dinesh Kumar Khara
Chairman
State Bank Of India

Shri Challa Sreenivasulu Setty
Managing Director
International Banking, Global Markets & Technology (IB, GM & T)

Shri Ashwini Kumar Tewari
Managing Director
Corporate Banking(CAG & CCG) & Subsidiaries

Shri Alok Kumar Choudhary
Managing Director
Risk,Compliance& SARG

SHRI VINAY M. TONSE
Managing Director
Retail Business & Operations(RB&O)

SHRI SALEE S.
DMD & CCO
SHRI RANA ASHUTOSH KUMAR SINGH

DMD Retail (P&RE))

SMT. SALONI NARAYAN
DMD (FINANCE)

SHRI MAHESH KUMAR SHARMA
DMD (TRANSACTION BANKING & NEW INITIATIVES)
SHRI VISWANATHAN RAMANATHAN

DMD (INTERNAL AUDIT)

SHRI AMARA RAMAMOHAN RAO
DMD & CRO

SHRI SANKAR BALABHADRAPATRUNI
DMD (SARG)
SMT. RUMA DEY

DMD & GROUP COMPLIANCE OFFICER

SHRI AMITAVA CHATTERJEE
DMD (COMMERCIAL CLIENTS GROUP-II)

SMT. VIDYA KRISHNAN
DMD (IT)

SHRI GULSHAN MALIK
DMD (COMMERCIAL CLIENTS GROUP-I),
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SHRI PRAVIN RAGHAVENDRA
DMD & COO

SHRI SURENDER RANA
DMD (RETAIL-AGRI SME & Fl)
MS. JAYATI BANSAL

DMD (IBG)

SHRI NAND KISHORE
DMD (GLOBAL MARKETS)

SHRI BINOD KUMAR MISHRA
DMD (HR) & CDO
SHRI NITIN CHUGH

DMD & HEAD (DIGITAL BANKING & TRANSFORMATION)

SHRI VENUGOPAL K PATNAIK
CGM (SECTOR-I), SARG ,CC, MUMBAI

SMT. VASUDHA BHAT KUMAR
CGM (TB SOLUTION & SPECIAL PROJECTS) CC MUMBAI
SHRI KRISHAN SINGH BARGUZAR

CGM CREDIT POLICY & PROCEDURE DEPARTMENT CC MUMBAI

SHRI SANJAY SAHAY
CGM (CRD-I) CREDIT REVIEW DEPARTMENT CC MUMBAI

SHRI RAJEEV ARORA
CGM (RISK MANAGEMENT-I) RISK MANAGEMENT DEPT CC MUMBAI

CGM CC MUMBAI

SHRI LAKSHMI NARASIMHA CHARYULU CHILAKAMARRI
CGM (CCG-1) COMMERCIAL CLIENTS GROUP CC MUMBAI

SHRI PAWAN KUMAR KEDIA
CGM FINANCIAL CONTROL CC MUMBAI
SHRI SRINIVASAN BALASUBRAMANIAN

CGM (ANYTIME CHANNELS) CC MUMBAI

SHRI ASHOK KUMAR SHARMA
CGM PFSBU CC MUMBAI

SHRI VINOD KUMAR
CGM (CCG-Ill) COMMERCIAL CLIENTS GROUP CC MUMBAI
MS. JAICY PAUL

CGM (ESG & CLIMATE FINANCE) ESG & CLIMATE FINANCE UNIT CC MUMBAI

SHRI SAMPATH KUMAR K
CGM (CDG-Il) COMMERCIAL CLIENTS GROUP CC MUMBAI

SHRI SATYENDRA KUMAR SINGH
CGM CORPORATE ACCOUNTS GROUP CC MUMBAI
SMT. USHA GAUTAM

CGMREHBU CC MUMBAI

SHRI PARITOSH TRIPATHI
CGM CREDIT REVIEW DEPARTMENT CC MUMBAI

SHRI ADITYA KUMAR SENGAR
CGM (RISK MANAGEMENT-II) RISK MANAGEMENT DEPT CC MUMBAI
SHRI RAVI KUMAR V R MAJUMDAR

CGM (CUSTOMER SERVICE) CC MUMBAI

SHRI JANMEJOY MOHANTY
CGM (LIABILITIES, CVE & WEALTH MGMT BU) CC MUMBAI
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SHRI SHANTANU CHANDRAKANT PENDSEY 1 59
CGM (ABU & GSS) CC MUMBAI

SHRI ABHAY KISHORE PANDEY
CGM (SARG) CC MUMBAI

SHRI SANDEEP BHATNAGAR
CGM (CREDIT REVIEW-II) CREDIT REVIEW DEPT CC MUMBAI

SHRI ARUN KUMAR YADAV
CGM-II (SECTOR) SARG CC MUMBAI
MS. SUKHVINDER KAUR GANESH

CGM (RETAILS LOANS) CC MUMBAI

SMT. SURANJANA DUTTA
CGM & HEAD (STRATEGIC TRAINING UNIT) CC MUMBAI

SHRI PRAKASH CHAND SABOO
CGM (FI) CC MUMBAI
SHRI SAMIR SAWHNEY

CGM (GLOBAL MARKETS) CC MUMBAI

SHRI RAJEEV KUMAR
CGM (HUMAN RESOURCES) CC MUMBAI

SHRI DEBASIS PATRI
CGM (COMPLIANCE) CC MUMBAI
SHRI RAVIKUMAR SADHANA

CGM (OPS & BUSINESS SUPPORT) CCG CC MUMBAI

SHRI SAHADEVAN RADHAKRISHNAN
CGM (OPERATIONS) RB & OPs CC MUMBAI

SHRI RAJEEV RANJAN PRASAD
CGM (DIGITAL TRANSFORMATION & E-COMMERCE) CC MUMBAI
SHRI DEBANGSHU MUNSHI

CGM (ASSOCIATES & SUBSIDIARIES) CC MUMBAI

SHRI ARVIND KUMAR
CGM (TRANSACTION BANKING - MARKETING) CC MUMBAI

SHRI RAMESH SRINIVAS RAO
CGM (CCG-IV) COMMERCIAL CLIENTS GROUP CC MUMBAI
SHRI NIRAJ KUMAR PANDA

CGM (INTERNATIONAL BANKING GROUP) CC MUMBAI

SHRI ANINDYA SUNDER PAUL
CGM (SME & SCF) CC MUMBAI
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ANNEXURE P4

MINISTRY OF FINANCE
(Department of Economic Affairs)
NOTIFICATION
New Delhi, the 2nd January, 2018

S.0. 29(E).—In exercise of the powers conferred by sub-section (3) of Section 31 of the Reserve Bank of India
Act, 1934 (2 of 1934), the Central Government hereby makes the following Scheme, namely:-

1. Short title and commencement.—(1) This scheme may be called the Electoral Bond Scheme, 2018.
(2) It shall come into force on the date of its publication in the Official Gazette.
2. Definition.— In this Scheme, unless the context otherwise requires, —

(a) “electoral bond” means a bond issued in the nature of promissory note which shall be a bearer banking instrument
and shall not carry the name of the buyer or payee;

(b) “authorised bank” means the State Bank of India authorised to issue and encash the bonds in the branches specified
in Annexure I to this notification;

(c) “issuing branch” means a designated branch of the authorised bank specified in Annexure I for issuing electoral
bonds;

(d) “person” includes-

(i) anindividual;
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(i) a Hindu undivided family;

(iii) a company;

@iv) afirm;

(v) an association of persons or a body of individuals, whether incorporated or not;

(vi) every artificial juridical person, not falling within any of the preceding sub-clauses; and
(vii) any agency, office or branch owned or controlled by such person.

3. Eligibility for purchase and encashment of electoral bond.-(1) The Bond under this Scheme may be purchased by a
person, who is a citizen of India or incorporated or established in India.

2) A person being an individual can buy bonds, either singly or jointly with other individuals.

3) Only the political parties registered under section 29A of the Representation of the People Act, 1951 (43 of
1951) and secured not less than one per cent of the votes polled in the last general election to the House of the People or
the Legislative Assembly, as the case may be, shall be eligible to receive the bond.

“4) The bond shall be encashed by an eligible political party only through a bank account with the authorised bank.

4. Applicability of Know Your Customer Norms.-(1)The extant instructions issued by the Reserve Bank of India
regarding Know Your Customer norms of a bank’s customer shall apply for buyers of the bonds.

2) The authorised bank may call for any additional Know Your Customer documents, if it deems necessary.

5. Denomination.—The bonds shall be issued in the denomination of ¥ 1000, ¥ 10,000, ¥ 1,00,000, ¥ 10,00,000 and
%1,00,00,000.

6. Validity of Bond.- (1) The bond shall be valid for fifteen days from the date of issue and no payment shall be
made to any payee political party if the bond is deposited after expiry of the validity period.

2) The bond deposited by any political party to its account shall be credited on the same day.

7. Procedure for making application for purchase of bonds.— (1) Every buyer desirous of purchasing bond can apply
with a physical or through online applicationin the format specified in Annexure II to this notification.

2) Every application shall contain particulars as per the format in Annexure-II and shall be accompanied with the
specified documents.

3) On receipt of an application, the issuing branch shall issue the requisite bond, if all the requirements are
fulfilled.
“4) The information furnished by the buyer shall be treated confidential by the authorised bank and shall not be

disclosed to any authority for any purposes, except when demanded by a competent court or upon registration of criminal
case by any law enforcement agency.

(&) A non-Know Your Customer compliant application or an application not meeting the requirements of the
scheme shall be rejected.

6) The bond shall be issued to the buyer on non-refundable basis.

8. Periodicity of issue of bonds.- (1) The bonds under this Scheme shall be available for purchase by any person for a
period of ten days each in the months of January, April, July and October as may be specified by the Central
Government.

2) An additional period of thirty days shall be specified by the Central Government in the year of general elections
to the House of People.

9. Interest.—No interest shall be payable on the bond.

10. Issuing offices and commission payable.-No commission, brokerage or any other charges for issue of bond shall be
payable by the buyer against purchase of the bond.

11. Payment options.-(1) All payments for the issuance of the bond shall be accepted in Indian rupees, through demand
draft or cheque or through Electronic Clearing System or direct debit to the buyer’s account.

2) Where payment is made through cheque or demand draft, the same shall be drawn in favour of the issuing bank
at the place of issue such bond.
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12. Encashment of the bond.-(1) The bond can be encashed only by an eligible political party by depositing the same in
their designated bank account.

2) The amount of bonds not encashed within the validity period of fifteen days shall be deposited by the authorised
bank to the Prime Minister Relief Fund.

13. Tax treatment.— The face value of the bonds shall be counted as income by way of voluntary contributions
received by an eligible political party, for the purpose of exemption from Income-tax under section 13A of the Income-
tax Act, 1961.

14. Trading of bonds.—The bonds shall not be eligible for trading.

Annexure I

Name of Authorised Bank: STATE BANK OF INDIA

[refer clause 2 (b)]
List of Issuing Branches: [refer clause 2 (c)]
S.NO. | STATE BCODE BRANCH NAME
1 | ANDHRA PRADESH 952 | VISAKHAPATNAM
948 | VIJAYAWADA
2 | ANDAMAN & NICOBAR 156 | PORT BLAIR
3 | ARUNACHAL PRADESH 6091 | ITANAGAR
4 | ASSAM 78 | GUWAHATI
5 | BIHAR 152 | PATNA MAIN BRANCH
6 | CHANDIGARH 626 | CHANDIGARH MAIN BRANCH
7 | CHHATISGARH 461 | RAIPUR
336 | BILASPUR
8 | DADAR & NAGAR HAVELI 6586 | SILVASSA
9 | DAMAN & DIU 514 | DAMAN
10 | DELHI 691 | NEW DELHI MAIN BRANCH
11 | GOA 509 | PANAIJI
12 | GUJARAT 1355 | GANDHI NAGAR
301 | AHMEDABAD
13 | HARYANA 645 | NEW COLONY GURGAON
14 | HHMACHAL PRADESH 718 | SHIMLA
15 | JAMMU& KASHMIR 2295 | BADAMI BAGH BR SRINAGAR
657 | JAMMU
16 | JHARKHAND 167 | RANCHI
17 | KARNATAKA 813 | BANGALORE MAIN BRANCH
846 | HUBLI
18 | KERALA 941 | THIRUVANANTHAPURAM MAIN
19 | LAKSHADWEEP 5080 | KAVARATTI
20 | MADHYA PRADESH 1308 | BHOPAL MAIN BRANCH
377 | GWALIOR MAIN BRANCH
21 | MAHARASHTRA 300 | MUMBAI MAIN BRANCH
432 | NAGPUR
454 | PUNE MAIN BRANCH
22 | MANIPUR 92 | IMPHAL
23 | MEGHALAYA 188 | SHILONG
24 | MIZORAM 1539 | AIZAWL
25 | NAGALAND 214 | KOHIMA
26 | ODISHA 41 | BHUBANESHWAR
59 | CUTTACK
27 | PUDUCHERRY 900 | PUDUCHERRY
28 | PUNJAB 674 | LUDHIANA
29 | RAJASTHAN 656 | JAIPUR MAIN BRANCH
659 | JODHPUR
30 | SIKKIM 232 | GANGTOK
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31 | TAMILNADU 800 | CHENNAI MAIN BRANCH
827 | COIMBATORE
32 | TELANGANA 916 | SECUNDERABAD

5324 | NIZAMABAD

847 | HYDERABAD MAIN BRANCH

33 | TRIPURA 2 | AGARTALA
34 | UTTAR PRADESH 125 | LUCKNOW
86 | GORAKHPUR
102 | JHANSI
602 | AGRA MAIN BRANCH
35 | UTTARAKHAND 630 | DEHARADUN MAIN BRANCH
36 | WEST BENGAL 1 | KOLKATA MAIN BRANCH

184 | SILIGUDI

Annexure II
Format of Application for Issue of Electoral Bond:

APPLICATION FORM FOR ELECTORAL BONDS ___ ___(YEAR)

NAME OF ISSUING BANK: NAME OF BRANCH:

DATE

MODE OF SUBSCRIPTION CHEQUE/DD ELECTRONIC TRANSFER
DETAILS OF CHEQUE/DD/ DATED

AMOUNT IN FIGURES: AMOUNT IN WORDS:

DENOMINATION & NUMBER OF
ELECTORAL BONDS REQUIRED (in
denomination of 1000, 10,000,
%1,00,000, %10,00,000 and ¥1,00,00,000)

PAN NO./TAN NO.AS APPLICABLE

APPLICANT STATUS | INDIVIDUAL | HUF | COMPANY | FIRM CHARITABLE | Others
(As per clause 3(a) of TRUST

the notification No.......

dated............ )

APPLICANT (S) DETAILS (IN BLOCK LETTERS)

FIRST/ SOLE APPLICANT’S NAME IN FULL:

DETAILS OF IDENTITY: (Passport, Aadhaar/Voter Id)

SECOND APPLICANT’S NAME IN FULL:

(Name of more applicant’s can be added, if situation so demands)

DETAILS OF IDENTITY: (Passport, Aadhaar/Voter Id)

FIRST / SOLE APPLICANT’S ADDRESS IN FULL:
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CONTACT DETAILS :

PHONE/ FAX:
EMAIL:

DECLARATION: I/ We hereby declare and undertake that
(i) The information furnished in the application form is correct in all respects.

(i) Ihave read and understood the details of information for the buyer of the ElectoralBonds as well as the rights and
duties of the Electoral Bond holder.

Signature Signature

1" APPLIANT 2" APPLICANT

IN CASE OF THUMB IMPRESSION, ATTESTATION BY TWO WITNESSES:

15T WITNESS (DETAILS) 2P WITNESS (DETAILS)
HUF DECALARATION :
L RESIDING AT THE ADDRESS GIVEN AGAINST FIRST APPLICANT, DO SOLEMNLY

AFFIRM THAT I AM THE KARTA OF THE HINDU UNDIVIDED FAMILY AND AS SUCH HAVE FULL
POWERS TO PURCHASE AND OTHER WISE DEAL IN THE ELECTORAL BONDS STANDING IN THE NAME
OF THE HUF.

SPECIMEN SIGNATURE FOR AND ON BEHALF OF THE HUF (Name of the HUF):

Place

Date Signature of the Karta

FOR OFFICE USE

Date of receipt of application BLA No./ CIF No. HUF status Any other information

(Y/N)
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INFORMATION FOR BUYERS OF ELECTORAL BOND:

ITEM ELECTORAL BOND

WHO CAN BUY (1) The Bond under this Scheme may be purchased by a person, who is a citizen
of India or incorporated or established in India.
(2) A person being an individual can buy bonds, either singly or jointly with
other individuals.

LIMIT OF INVESTMENT None

FORM OF ELECTORAL BONDS

Non-refundable banking instrument, in physical form

INTEREST OPTION No interest shall be payable
LIFE OF ELECTORAL BOND To be encashed within fifteen days from date of issuance.
TRADABILITY Not tradable.

LOANS FROM BANKS AGAINST

Not permitted.

SECURITY OF THESE

ELECTORAL BONDS

APPLICATION FORMS Available at designated branches of authorised Banks.

ENCASHMENT Only the political parties registered under section 29A of the Representation of

the People Act, 1951 (43 of 1951) and secured not less than one per cent of the
votes polled in the last general election to the House of the People or the
Legislative Assembly, as the case may be, shall be eligible to receive the bond.

[F. No. 4(23)-B(W&M)/2017]

PRASHANT GOYAL, Jt. Secy.

Dbl Buuban

(true copy)

Digitally signed by
RAKESH SUKUL

RAKESH
SUKUL

+05'30'

Uploaded by Dte. of Printing at Government of India Press, Ring Road, Mayapuri, New Delhi-110064
and Published by the Controller of Publications, Delhi-110054.
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ANNEXURE P5 167

IN THE SUPREME COURT OF INDIA
ORIGINAL CIVIL JURISDICTION
W.P. NO 59/ 2018
In the matter of :

Communist Party of India
{Marxist ) & Anr.

Pelitioner

Versus

Union of India
Respondents.

COUNTER AFFIDAVIT ON BEHALF OF
THE _RESPONDENT NO. 1.

PAPER BOOU

Please see Index inside

¢

Advocate for the Respondent No.1 @ Mrs. Anil Katiyar



L.

Index

COUNTER AFFIDAVIT ON J— 2 |
BEHALF OF THE .

RESPONDENT NO.1

Annegxure A-1 | ’,L’L-*j“\f
True copy of Article dated
7.1.2018
Annexure A-2 A
26— 39

True copy of FAQ issed by
SBI

168



169

INTHE SUPREME COURT OF INDIA
(ORIGINAL CIVIL JURISIHCTION
WP (C) NO. 5972018

IN THEMATTER OF:

" COMMUNIST PARTY OF INDIA

(MARXIST) & ANR.  ..PETITIONER
vs. : '
UNION OF INDIA & ANR. " . _RESPONDENTS

COUNTER AFFIDAVIT ON BEHALF OF RESPONDENT NO. |

1, Akhilesh Kumar Mi%hrn. age 45 vears, $/o Sh. G.P. Mishra, Rie B-302. Kauishka
Tower, Sector-34, Foridabad, Harvana and currently working as Director in the

Depastment of Economic Atfairs, Ministry of Finance, North Black, New Dethi do

herehy solemnly affiom and state as under:

L. That T am working as Direelor in the Minisry of Fingnee and affirm that the
conterits of Ure present Affidavit are wue and correst on Lhe basis of knowledge
* dedved Irom official vecord and as such [ am competent to swear the preseit

Aftidavil on behalf of the Answering Rospomlent.

!
2. Thal | deny cach and evixy allegalion/submission made in the present Affidavit

except to the extent specifically admined w hereinafier,

3. That the present Petition seeks (o invoke Articke 14 and Article (9(1) (a) of the
Constituion of India with relerence to statutory provisions, specifically the

amendment o Findnce Act, 2017 and the Notificmion deed 02.01.2018 -
\
}. ~
(*Notification”) regulating funding ol political parties in India on the grovnds.
'
reasonpableness, ransparency and accoumability.



v

|
4. The electoral bonds were Tnroduced on 02.01.20(8 by the Respondems w

promoie transpareney in funding and donation received by political parties, which

can be encashed by an ligible political paily only through their hank aceounts
i il .

with the authorised bank, The bonds do ot have the name of the donor or the

receiving political i:)my and only camy a unique hidden aiphanumeric serial

nuimbers 45 an in-buyilt secutity feagre,

S. That a relevantextract of the Article writlen by Shei Aron Isitley on the necessity -

" of a!ccteqa} bends is-as follows:

“The camventionad sysiem of political funding is 1o rely on
donations, These donadons, big or small. come from a ronge of
sources R political workers. sprpuitisers, sma#l business people
| .

and even large industialists. The conventional practice of funding
the' political system was to tate donations t cosk ond undertake
these expenditwes fn vash. The sources are ananymois or
pseudoyimons, The quanbai of mowcy was never disclosed. The
present system ensures inclean mongy conng frour wridentifiable
sowrces. Jt Is a gﬁgﬂ; Nox-transpareni system, Most pohf{!cqf

groups seem Jaivly sarlsfled with the presept arrangement and would

down_any elleraaiive sistem whick s devised to cleause up the |

nolliicel fmding mechianisn

s

In order to muke o sevions effort to carry forwartt ihis reform
orocess, 1 had eanminced in my Budyal Speech jor the year 2017-18

that the gxisting svstem woudd _be _substantiofly widened g

donations of clean_mouay gorkd Se made to_politicol parties i

geveral wes. A dosior coudd enjoy ¢ tex deduesion by donating in

cheque. Donors were also frez lo donele moneys oaline do pofiticdd
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pariies, A cash donation to a politicad party covid w0t exceed an
amornd of Rs. 20004 In addition, & scheme of electorad honds wos
anngunced lo engble cledn money and subskmtial transparency

baing brought into the system of political funding. .

T do believe thar donations made online or through cheques remain
an fdeal -method of donaing lo political paries. However, these

heve pat hecame very populéy in india sineé they involve disclosure

of dongr's jdenfity, However, te eleciornl bend scheme, which |
pktcegi bafore the Perliament g few davs age, emvisoges loial clean
4

money and substantiv! trensparency cowming lnlo e syston of
political finding. A donor can machase electoral bands from o
specified bank onfy by « banking instrument, He would have to
fffﬂs"(;"-[(;m'.’.i i his accornts the amoumt of political honds that he hos
pirchased. The life of the boud would be ouly 13 days. A bond can
enly by encashed in o pre-declared account of a palitiepl pariy.

Every poéf'ﬁr‘cai party i lis refures will have - disclose the amonni
of danations it has received throwgh electaral bonds fe thy Election

{ - . . .
Convnission. The enrire rensactions would be through banking

instruments. As_geainst g totad non-transparency. in_the, present

svstem.of cash donations where the donor, the donee. the guaniun of

. j
donntions and the nature of expenditne, gre all undisclosed,_some

" element of transparency would e _introduced in_as muich o alf

donors declare i iheir gecounts the ampunt of bonds that they lwve

purchased and all parties declare the quanm_of bonds that they

have recaived. How much each doror has distribuied to a politival

party would be knewn onfy 1o the donor. This is necessary beeause

waild siol {m}f the scheme altractive auned wonld xo back 10, the less.

171



desivobie option of gonaiing by cavh, hi jact she chaicy fas e 1

ll?té consetonsly made bebhween the existing system of substantial cosh
donations which involves totai wnelean movey and s non-
transparent and the ne\v schene which gives the option to tire donors
lo dorate hrough entirety o iransyarent miethod of chegque, auling
rro;ﬂs'nclﬂan or flirough elecroral honds, While ol three methods
invelve_cleon money, the first nvg ore (ofiidly n-an.;fﬁa-crr{_g{gg,{ﬂgég

eloctoral  donds  scheme s g sphstaniiol  improvenest  in

transparency pver the presou svstenr of no-fransparenev.(Bmphasis

Supplicd)

A capy of the Aviicis dated (17.01.201% written by the Union Finance Minister.

Shri Arun Jaitley on the Neeessity of Electoral Bonds is sttached herewith as

" ANNEXURE A1,

6. That certain salient feattres of the Notificanon arg:
)

it

Under Seetion 3. a bond shal! by cucashed by a political party only through
a bank account with the autherized bank, The unly authorized bank is State

Bn’:nk of indfa.

:
The extant instructions issued by the Reserve Bank of India regarding KYC
norms of a bank’s customer shall apply for buyers of the bond and the
authorized l;ank may eall for any additional KYC documents, if it deems
necessary. A copy of the FA(s issued by State Bank of India in relation (o

the Electora) Bond Schome, XM E is attached herewith as ANNEXURE A-

o order to cusure vomplote transpareiiey. il s periinent that Section 7
preseribes an Application procedare [or 2 person degirous of huying bonds.

A physical/ oaline application in the formal specifiad has w be made,
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which shall contain afl the particulars, which inclodes, PAN Na., Applicant
gegails, Details of identity, address in full, and the Application must be
gitested by tivo witiiesses avith a declaration of the truthiuiness of the

contents of the Appiication.

d. Only a political party registered under Section 29A of the Representation of

People's Acl, 1951 and which fias secured not less than 1 % of ihe votes

palied in the last general election to the House of People or the Legislative
Assernibly, shall be cligible to receive the bond. & non-KYC compiant
Application or an Application that docsa’t meel the requirements of the

, seheme shall be rejevied,

¢. Further, the bonds will be_ available only for a'petiod of 10 dﬂ_\"S each in ihe
month of Janvary, Aprile July and October as may be specified by the
Ceniral Government. An additional period of thirty days shall be specified
by the Central Govermment in the vear of gengral clcct‘inns tor the ['lllu;.st of

%
People. The bond shali be valid fer 135 days frem the date of issue and no

payment shall be made (o any payee political party i the bond is deposited

after expiry of the validity period.

£ ihﬂ payments for the issnance ol bonds will be acczpted in Indian Rupees,
through demsnd dratl or chegue or through the Elecironic Clearing System

or direct debil to the buyers” account.

g. Furthermare, the face value of the bonds shall be counted a8 mcothe by way
of voluntary contributions received hy an eligible, political party, for the:
putpose of exemption Itom Income-1an under Section 13A of the lncome

Tax Act, 1961.

h. In order 16 protest thy identity, privacy and persoimal details of the buyer,

the nformmation frnished by the buver shall be ireated configdential hy the



7,

anthorized bank and shall not be disclosed to any authority for aey

purposes, except when demanded by 3 competent vourt o upon registeation

| of eriminal case by any law enforcement apency.

‘That in response to the contents of the Wit Petition. i1 is denfed that the
Amentdments and the Notification scek Lo create an anonymous and secrelive
mechonism for ingreasing e wealth of polilical parties. 1t is further dented that

the amendmenl is arbitrasy in nature or brings in anreasonable restrictions on the

freedom to information tegarding ific identities of persens or vorporations making

conlritutions fo political partics,
That in this regord. it is submitted o the contrary, that the seheme envisaues
building a transpareat systent of aequiring bonds with vatidated KYC and an audn

trail. Besides, a limited window and & very short moturily period shall make any

misuse improbabis. Donors who buy these bonds. their balance sheer will refleq
such dorations made.The clectoral boads will prompt donors to take the hanking
route 1o’ donate, with theic identity captured by the issning authority. This wili

ensure transparency, aceouniability and 1 big siep towards electoral refom,

That, as stated hercinabove, ihe elcctoral bond, which will be a bearer instrument.
will nov earyy the name of the payee and can be bonght for any value, in multiples
of Rs 1,000, Rs 10,000, Rs | laki. Rs 10 lakh or Rs | crore. These bonds with @

life of only 15 days, during which it can be nsed for making donation only to

registered political parties, can he encashied only through o designaied bank

uccuunth of the receiver, (U will be available for purchase for i0 days each in
desipnated months anly. Futhermore, the purchuser, whose name will aot appear
on the bonds, would have o maki KYC {know your customer) disclosures ta the
SBI. The 13 duys™ fine has been prescribed for the boads 10 ensure thoi they do
not became a parallel curency. Further, every politicad party wilf fiJe retarnsg

before the Eleclion Commission of Tndia os to how much money hag come through
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eléetoral bonds. which will provide accoumability. [ is also submitted that the
honds cannot be bought {hrough cash or wnacsouted moneys which ensures

accountability.

l[} Fi1r'1hcrg10fc, it is sibmittetl that-the right of the buyer 1o purchase bonds without
. ha\dngméﬂisclbse his-preference of political party is In furtherance of his right te
privacy, which has heen recognized as 8 fundamenal right in K&
Puttasswamy v. Union of Indin, (2017) 18 S_CC [ and reiterated in KS.

Putiaswanty (Aarﬂu}mr-i L) v Union of Indin, (2619) 1 5CC 1 by declaring lhus:

“FQ.Q-S.f:gﬁn'mmimmf priveey i o facet of right to privacy: The old
ﬂz_?_;ige a‘f:ar “knowledge s power™ has stark implicaiions for the
ﬁo.fftfoﬂ of individual swhere daia &5 ubignitous, et ait-encompassing
presence. Every mansaction of an mdividual user icuves elecironic
!r:aaks. withow her knowledge. [ndividuedly these iformarion sifos
muy seem inconsequential. In agpregaion, information provides a
pi;dw'c of the beings. The challenges which big data poses o priviey
enfmm!e from both Sium-msd aop-Sigle entities. This proposition iy
deseribed in the following manner: (K.S, Putlaswamy tase [K.S.
Puttasiwamy v. Union wf India, (2017) 10 5CC 1], SCC pp. 300-02.
509:10, 618-20 & 630-31, paras 300, 304, 328, 585-94 & 629-38)

|300.‘. Technalogy has ineede life fundamentally interconnected, The
intbiner has ‘become all-pervasive as indivicuals spend miore and
more iime online cach day of their lives. Individuals connect with
others and use the !'ur'crm:!'r as @ means of conmumatication. The
internci iy used }u carry on business ond to bay goods and services,
Individuals Browse the web i search of :'nformn.m'm. i send o-
nails, wse instest 'mc.\'-sngbrg services and 1o downivad movies.
(_Jn!ine puichases have became an ;jf]‘:'ciaqi ﬁuh.m'rme; Jor the duily

visit 1o the nejghbouring siore. Ouline banking has redefived
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relationships betweva hawkers and cusiomers. ()tia’l'ﬂa‘"rradiug hits
creqied o ney plaform for the morket in securities. Online musie
:I'ms r’cfa_skz‘mws‘i the mdf‘-‘a. Onfise books have apened un & new
u;t_'memfor the bibliophile. Tin old-fashioned trave! agent has been
readéred redundant by web portals which provide everything from
?‘estczze}-':.m{s to vest housss, airling rickers (o art galleries, musenmn
tickets to music shows. These ave but a few of the reasons peoplo
.czcce.f\s the interiret guch duy of their fives. Yet gvery transaction of
&J-‘:.frm’fw'dm! wser and cvery ste tiat she visies, legues decironic

tracks generelly withpu her-k:e'nuu'edgc.u?'!séw electronic_fracks

cotntuin poweriu { means of {uformarion which provide knowlgdpe

' 1
of the sort of persas that the user is und ler inferests. Indivichealiv,

these fufarmation siles inqy seem ieconsequential, In_ggyregation,

they disclose the pature of the persenality: food habiis. lunguage,

feaith, hohbies. sexwof preferences, fricwdships, ways of dress ond
ggl{_{g'ga{ gfffiation. Ir agoregation, informaiion provives 4 pigtary
of the being: of things which matter and those that do tot, of things

lo ng dis¢losed ani those hest hidden.

328 Ir;form;:_m'mm! privaey is @ jucet of the right i privacy. The
dangers to privecy in pu cge of tformwtion can originete not puh;
Jfrom the Siate bul from pon-Siate avmr.% as well. We commend to the
Usninn Govermgent the need ty exonting and ;}ur into pluce o robust

regime for dota profection,_The crenfion_of such o regime requires

i careful und sensitivg bolgnee betweey ndividual fnferests gnd

legitimale concerns of uie Stare. The [egithmaie ey uf the Stale

wauld inelude for instance prowecring natignal security, proveniing

and investigating crime, eacouraging innavation and the sprend of

kagwledpe, _and_proventing the dissiputin of secial welfere
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benefits. These e masters of policy ia be considered by the Union
|

Govermnent while designing a corefiily structured regime for the

protection of the daia.

634, Peaple chunge and wn individual showld be able w determine
ot
the path of his life and not be stuck ondy on a path of which hedshe

yeaded inftiodly. An individuol should have the capacity to cliange

histher befiefs and evolve as a person. Individuals shonld not live i

fear that thre views chey expressed will forever he assocluted it
them_apd thus_refrain from expressing themselves ™ (Fmphasis .

Supp! if,ﬂ]

11, Tha 01 is pertinent (o state that the State in order 10 balanee the interest of the
individual vis-divis the Stae, has noiitied that the information fumished by the
buyer shall be treated confidential by- the authorized lank and shall not be
disclosed o any authority “for any purposcs.'excepl‘ when demanded by o
competent coutt or upon registration of criminal case by any law enforcement

agency.

2. That it is futher stated that keeping the identity of the buyer of the bonds

. anoiyymions is alse an extension to his right (o vole in seerel ballot.

__vIS.TIm! in relation o the submissinn that the Financé B3iil. 2017 wus wrangh
catcgolrizcd as 2 Money Bil] and is in fal mt!silde the scope of & Money Bill as

' prescribed in Article {10 of the Constitulion aod is liable to be swuck down, it is
submitted-that the saidl issue is bcnding consideration before this Hon'ble Court in
W.P.LC) No. 27942017 in Kadrat'Sandimn vs. Union of !nlr.‘irr &Anr. The said
matter should either be tagged nlongwithKndrat Sandlti{supia) on the said issue

or should-be kept pending subjeet to the final outcomein the same.



I&i' That, furthermore, fcceping i view the emergent need 1o cnsure that there is
eshanced accountability and electoral reftoms to defent the growing menace of
black woney, espociatly when the coumry is n.uwing towards a cashfess-digit!
economy. the legislalure las adopled o conscious lepislative policy culmimating in

’

the introduclion‘of the cicetronic reforms.

15, That it is -subm?éed that interference with legislative policy, as a means of judicial
ceview camie u; before the Ametican Supreme Cowt, during what is now termed
as the Zochwier era. The Hon'ble American Supreme Court rogularly held stage and
fetleral ,;Lattslcs regulating economic activity unconstituiionally, inpaired the
substantive tdue process cights of citizens by interfbring with thedr liberty of
conlract, ciling Lochuer v. New York, 198 U.S. 45, 56~38, 25 S.C1. 539, 49 LB,
937. The judges who championcd this are also Known as the "Four Horsomen”
com:istingE of Justices Pieree Builc;‘, James Clark MeReynnlds George Sutherdand.
and Willls Van Devanter. As per a "'*s!a:tdﬁrd estimate” it ie said hat the Court

i

invalidated 197 slate and federaf statutes pusuant to (he Due Process Clanse

between 1899 and 1937}

“16.1n Liebmannsigrd, theminority opinion of J. Brandies, is extremely relevant. The
Learned judge noted as under:

“The discoveries tn pliysicul seienee, the (rlimphs in_invention.

aitesi the value of the process of trial and errov, In large measire,

those advances have been die o experimentotion, o those plelds
experimeniggion _has, for twn_comueios. been,_ant_only free b
gneptiraged. Some peopte assert that anr preseai plivhe is dig, in
parl, fo e iindtaiiagy sel by courts upon experimentation jn ike
felds of social and ecenemic scicnes; and fo e Jdiscouragemen; 1o

which praposals for betterinen: tiere have heen subfected otherwise,

There must_be pover in the states anid the nation o reniesid,

through expermentotion, oar econonic proctices and instituticny
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lg ined changing socfnl andd economic needs, I cannet belieye that

{fﬁﬂ-'frahiem of fhe Fonrieenth Amendment, or the states which

ratified i; intesrded to deprive us of the power ta correet tre evils of

r;‘é!u?r:{ngicrrﬁ'fmempfn pient ated excess productive capucily which

v iitdroded pragress in the wsefu! aris,

Toati .e.\‘liéifmmrmﬁm I things socinl nd.econgmle is_w grave

with serious consequences 1o the nution, It is one of the lappy

incidents of the fevieral system that a .s'ﬂ:ﬁlg.'cmirggeof(ssm!zz'ma]"

if'its citizens.choasy, servy as'a lahorainry; and bry iovel socinl apd

econpriic exneriments withapt risk 1o the rest of the couitry. This

Cowrt has the pawer to preveni an vxperiment. We may siike down
the staiwe which embodies it on the grownd wm; th owr opinion. the
measird is arbitrary, crpricious, nr wreasonable. We fave power
lo do his._because the due process cluuse Mos been huld by the

A

Court auplicable to_mavers of spbsiantiye law as well as ig mayers

Y procedre, But_in the exercise af this bigh power, we musit_be
ever on our guard, fest we ergei v prefudices into legal priveiples,

Jiwe wonld guide by the light of reaser, we must fer i mjnds be

bald "(Emphasis Supplicd)

That in the case of 1. Frankfurier in Anmt. Fed'n of Lahor, Ari; State Fed'n
of Labor v, Am. Sash & Paor Co, 335 U.S, 533., 553-57. 649 S, Ci. 260,

265~67,93 1. Ed. 222 (1949), it was held:

"Evew where the socinl visdesirability of & fme mayp be convinelngly

wreed, involidation -of the {aw by a_court debilifates popular

demoerutic governmgid, Most lyws dealing with ecennmic_and

social problems are maters of trinf aud grros, That which) before

Iriad appears_ to be demonstrably bud mnv heliv prophecy in uctual




eneration. It piay aof prove good, but [ may prove inmocugus, But
{
eveit i g faw is found wanfing en frind, it {5 better that 18 defects

should be demonstrated und removed thau that the law shoujd be

aborted by jadiciud fiat. Such an_asseefion of judicial power

deflects vespansibility fram those on wion in o democratic sacieiy

it altimgtely fests—ifie peopleff she propowents of unjon-securiry
’ |

agreements have confidence im the aguments adiressed to the Court

.

In theiy_‘ccongmic brief they shoudd padress those avenments to the

elogtorite. [t.-v endarsement would be o vindication that the mandate

of this Court could never give, Thed such vindication s not u vain
hope ' has been recently demonstraied By the voters of Maine,
Muaysacinsetts, end New Mexico Aad althorgh several Stoey in
addition to these ai b nuw have such lnvs. the fegistanres of as
n:t(;ny olher Staies have, sometmey repearedly, refected than, Whe
ane Stote can refuse to do, enotier can.rmdo.

But sifere Is reason foi indicial restruing in_mmtiers of policy deeper

Q’iwr the valye of experiment: it is fonded an_ft_recognition. of the

palf of difference between sustaining and wullifying legislutine.

This difference is theoreticel i that the funclion of legislating is

Jor_feaisliures whe have wise rtaken oarhs to suppurt the

Constituiion, while the fimetion of courfs, swhen fegisiofion iy

challenged. is werely fo make sure fhat e fegistatire has

exéretsed an allowable jndgmeni, and not Jo. exercise heir owa

[uidgnrens, whether o polic) Is within o witia ‘the vigue

conionrs' of due process, Theory is reinfarced by the nalorions foc
: - , g H .

that lawvers preclominme i Amevican legislones.” Jn praciice
also the difference Is wide. In the day-to-day working of our
democracy il (s vitel thar the poveer of the non-aemuoeratic argan of

olr Govermment be excreised with rigorous seff-restraint. Because
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tlw-pxa-wcm exercised by iy Court are inherently ofigarchic,
Jefferson @il of his life thought of ihe Court as “an irresponsible
body" and “independent of the nation itself.” The Cowrt is aor
saved from bar'tltg a;‘rgm-z:!rfc".i 36 becatise i profasses Y267 I act
fnftfieseruic;c of mane ends. As historv aimply proves, the judiciary
1|lr prone lo misconceive the public good by confounding private
notions with constitutional requirements, and such misconceplions
ave not subject to legitimate displacement by the will of the people
except ar tou slmv o pace.”Judges appointed Jor Hfe whose
I

decisions rin cotnter o prevailing opinion cannet be vored o of
nﬂ}ce and supplanted by men of views more eansanant with il. They
are even forther removed from demogratic pressres by the fuct that
their delibemlm‘aras'! are in .ﬂ;CJ‘EI and remain beyond disclosure either
by periodic reports er by sueh a modern deviee for sectring
rm;ﬁam.r:br‘ifty ta the eleciorate as the ‘press' conference.” Bui o
demogracy ;\t‘eecr' nal refy on the Courlk i sove i from is own
wmsisdom. If it is ateri—and seithant alértness by the people there
can be no endwring d:anwcmcy.—.‘n‘rwixe or unfuir fegisiation can
readily be removed from the .smzuze books. It is by such vigifines
over s representalives ihal demoeracy proves itselj.

' Ot;r' right t pass on the volteily of legislation is now too much part
aj" our constitutionel system 10 be broughtinto question. But the
implications of that right and the comﬁ_ﬁans :/En' Iy exercise must
cansiantly be kept in mind and vigoronsly observed. Beeawse the
Cowrt is withour penver to shape measwees for dealing with the
problems of socieny byt has merch: the power of negation over
measures shaped hy oihers, the indispensabie fudiciol requisite s

Intellectund  humitity, and such Iamiliny presupposes complere

disintarestedness. And so, in the end, it is right that the Covri should
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be indifferent to pblic tanper wad pojridar seishes, Mr. Dooley's 'th
\Supreme Coort follows th' iiction vemrns' expressed ihe Wi of

eynicism, not the demand of principle. A cowrt \which yields 1o the

popular will thm-eb;v: ficenses jtsely 1o preclice despoiismy, for theve
can e ro assurance thed it will s on another occesion indulge its
own will Coures con Tlfill their rosponsiilite in ¢ democratic
speigly only W v extent thar they succeed i shapiig their
Judgients by rational sknderds. and raffonal standords are hoti

lmpersonal and comnumicable. Matrers of policy, hawever, are by

i

definition rgifers which demand the resolution of copnflicys of

value, and_the elemonts of conflicting valuss arg loprselp

imponderable, Assessmieni of [helr competing worth_involves

dre proper farom for medinting o clash of feelings und rendering o

prophciic judgment iy the bodn chosen for those purposes hy the

people, s functions can he assanied by this Couit ouly it

disragard of the historic limits of thy Constitution."

[in_the face of our cbaudopment of the wse of the ‘vague

cantours” of the Due Process Clause ro nptlify laws which a

o maforify of the Court believed to be cconmuicntly nawise, reliunce

on_Adanis v, Tanner is as oustilen_as wonld be adliereice o

Adbins v, Chitdren's Ilospined, wyecrifed by West Coast $Hotel Co.

v, Parrish. 300 U.S. 379, 57 $.C1 578, 81 L L 703 (1937), Not

only has the philosapiy: of Adams been abandoned. hut also this
Court almass 15 yeary ago expressly pointed (o another opinion af

this Cowrt as huving ‘cleariy undermined” ddmns. We conelude thei
|

the Kansas Leyistuture was free 1a decide Sor ety that legixlation

was needed “to deal with ftie  business of debr  adfusting.
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Unguestionably, there are arguments showing that the business of
debt odfusting has social wility. but such argumenis are properd)

addressed to ‘the leglsioture, not (v ws. We refuse o sit g3

Superlegislature_to_weigh the wisdom of legistution.and _we

etphatically fefase to g huclk in the (hme when courts used the

Due. Process Clause ‘tp_sirike down stare faws, regulatory of

business awi industrial condifions, becanse they map be wwise,

{__

tiprovidens,or_out of harimony with q parileulur _schoo! _of

theught, 'tNm- are we abdle or wiliing to draw lines by calling a taw
?Jrvh!ib}raq}r' ar ‘regutatory.” Wherher the legislatre takes for its
texrbc;bk‘ Adan Smith, Herbc;"{ Spencer, Lord Kevues, or some other
is no comgern of ours Thg Kansas debt edjusting statute mey be wise
or umyise. Bui religf. i wny be necded. lies nt witf; l.l'.? bid with the
body eonstitited to pass lavs for the State of Kansas.

Nar_is the_statute's _cvception of lawyers _denin!_of _equal

ratection _of lhe lowy fo ponlawyers, "Statules creale nsany

ck‘lmﬁcarmas_ whicl oo not denr eqnal profectian; it jy oniy

“vidinus_discrimingtion’ which _offends_the _Coastitition. The
. { T §

g_f_tg'_lhe&w of debi adinsting gives rise fo_a_reltfionship of frust in

witlels the debt gdjnster with, in a stwation of insofvengy, be

marshallfup assers in tie manaer of o proceeting i bapkrupicy.

The debt adluster's clicns may need wdvice as tn the legality of fhe

Bunkrnpiey Act—advice which « anilawer_capor fawfully give

fdm, If the State of Aansas wanis do et debt adjusting to

lawyers, the Equal Prorgetion Clase doss pot forbid iy We also

Jind g mpeit in the contention fhai the Foypteenih Aniendutent js -

violared by the failure of the Kansus stature's title fo be as specific
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a5 appellee  thinks i onglt o be _wnider the Kansay

Constlawion. (Emphasis Supplied)

(8. That, therefore the doctrine thal prevailed in Lochner thal due p;focess
authorizes courls 10 hold laws vaconstitntional when they believe the
legisloture bas acted umwiscly-—has long sines been discarded. The
American Supreme Court lws yeiurned (o the original constimtional
proposition that eourts do not substitute their social and economic beliefs
for the _]ttdémcm of legislutive bodies, who are clecied to pass faws. The

said agpect of legislative policy and (he contowss of judicial review have

been dealt with in the following cases in India ¢

_ A Umioit of Indie v Indicy Rudiolegical & Imaging Assu., (2018) 5 SCC
73

' f

16, Parliamem which has ithe unquesiioned outhority and

legislutive campetence 1o frome the kv considered it necessary to

gmpower the Ceniral Goverument Jo framp pples io_govern e

qualifieations of persons emploved in_genelic_connselling centres,

lehoretorios and clinics. The wisdom of the legiclature in odopting

the poficy et be sabstitimed hy the court in tire exercise of the

power of judictel review, Prin facie fhe fudgment of the Dellti

Jioh_Codure_has grenched upen an of lTepisfarive policy.
Judicial review eannor exiend o reqppreciating the cfficacy of o
tagistative policy adopted in a low which has been eructed by the
compelent legistoture. Both the Iadian Medical Couneif At 19356

I . . .

and the PCPNDT Act wre enacted by Parliament. Parliament has the
|
legishuive competence (o do so. The Training Rudes, 2014 were
matle by the Cenival Government in excreise of the power conferred

by Porlionanr. Priny fuele, the Rules are neithar ulire vives the



B‘

pareitt  legistation  nor do  they  suffer  from  imunjjest

arbitraviness. (Emphasis Supplied) .

Stage ¢f TLE v Sapui Subd, (2017} 1§ 3CC 42

"6. The grievance, in aur view, has a sound constitutional
foundétfan. The High Court has while fssuing ihe above direclions
acied in?a manner contrery o seided limitations on the pawer of
jucf&i:z'a! revigw under Article 226 of fhe (,‘éns{itu{z‘on. A direction, it
is wé{f,-s‘eﬁlcd, cannof be isswed to the fegr'&(g.zim"e lo enact a law. The
power to enact legislation is o plenary constitutionol pewer which is

vested in Parliament and the Staie Legisiatures wnder Articles. 243

and 246 of the-Constittion.* The legislatyre as the repository of the

sovereign legislative power is vesied with the authority to delerming

whether a lqw should he _enveied. The docuine of separaiion of
.ga'wers.. enirtsis to the conrt the coasiitutiona! fimetion of deciding
mgl’ i _the wilidity of g ggwl‘ gnacted by the legisigimre,_ where o
challenge is Qmug-_h; before the Hish Cowt under Article_226 (or

this Cotirt_inder_Article 32) on the ground that the faw locks in

legisiative vompeience or has been enacted in violation: of «
. .

consilttional provision, Bul judicial veview cannot encroach wpon

the basic constititional fimetion which is enrusted to the legistqiure

to determine whether a kv should be enacted. Whether o provision

of taw_as_enacted subserves the vbieer. of the law or should be

. The court camot divect

amiided is.a vintier of Jegislative policy

the !eg::s!aturc either 10 enact a low o w amend a lave whick it has
enacied for the shaple reason that this constitwrional functian lie i1
the exelusive domain of the legislature. For the Cowrt to mandate an
wnéngment of a low - ax did the Himachal Pradesh High Court —

s a plain usirpation of o power enrusted 1o another arm of the

f
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Stute. Thery con be no manner af doubs that the High Courr has
transgrosted the Fuiltations imposed upon the power of judicial
review urder Article 226 hy issuing Yhe nbove directions o the Siule

Legisfatire to emend the lw, The Govermuent owes o c:oﬂecff've
;‘espomfbi{'i;‘y o the State Legisiutwe. The State Legislature is
caz;zpi'fse‘;r‘ of élected representetives. The law encetpeg boudy fs
-
erﬁrusfed with the power to emaet such legiclation as it considery
necessé:y 10 deal with the problems fuced by society ond (o resalve
issues of concern. The courts do not sil in judgment over tegiskative
expediency or upon legisiuiive poliey. This position is well settied.
an?e the High Cowrt has ﬁn’)er! to notice it we will briefly
recapifilate l:he principles which emerge from the precedent on the

subject.” (Emiphasis Supplicd)

1

Ravindin Ramehandra Woghmare v, lndore Municipal Corpan., (20111

SCC 667 .
Y46, In Union of India v. Devki Nandun Aggarwal, ihis_Cowr has

laid down_thai courts cannol_stuply opissions {9 ¢ stoiufe and a

cowt_canpot_isvoke the principle of affirmative action to avoid

discrimination so_as_to_modify the fegislative policy. In Padmo
Surdara Rae v. Sterte of TN, this Court held when casus omissus
cannot be suj:piv‘ad by the Court, Kelince-has also been plocad ypon
the decisiont in.Jfones v. IVrotham Farlc Settied Esiales. Inco Europe
Litd. v. First Cholce Distribution and Singurent Collieries Co. Lid. v.
VemuganiiRamakrishan Rao wiich are the cases jn which the Cowrt

has supplied onnissivrs, the same is based upon the principle of true

A ) . . . .
intent of the legislature and in order t give effect 10 the said injent.

the eourls can suppily words wiiclt appear to be aceidentally omitied

or if the fiteral consiruction would in jact do violence ie the
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!é_gzlsfaziﬁe objective. For that, three conditions wusé be satigfied
before this conrse can be adopled:

(i) thai the intended purnose of the sighae is not being achieved
by diteyaf construction of the stanute,

i that by imdvertence the drafismen az_ed.l’arh‘amem Jailed 10
giﬁg;eﬁéc't'té:t};al- purpase i the provisien, and

e} * the ssibistance af the provision Parliament waeuld have faade

!
an {sic can) be knawn with precision, though not in exact language,

’
1

* had Urc-' error in the Biif been nuticud.
\Thera is no dispute wish the principtes taid down &y rhis Court in the
aforesaid a’-ier';m'is. Hencever the languags of Section 303 i plain,
Sf!;Ipf'E and.-clear. In our cpinion ta’w‘e' s ne defect in .i}m
phraseology used. The exidencies when the_notice can be fssved
‘z}:ch:dz'ug the vesting part and deeming fiction ere very clear. In
view of aﬁ;resaid disenssion, we dn net find anp deficiency i the
phrascology used in Scetion 305 of the 1938 Act, as such we do not
veninra 10 add, subtract, amend or by construction muke up the
deficiencies: We find thut there is ao omission or lacunae, much less
casus omissus a3 submitted; in the provisions contained in Section

305 of ihe 1956 Aet”

D: Stafly -ofH.:}". w AL NeiVouusupilPrishifshian Kendra Sungh, (2011) &
|
SCC597
| “J1.  The High Couirt has fost sight of the fact that educarion n' a
“dynamic System and coursesfsublects have io keep changing with

regavd lo market demand, employability poteniial, availabilify of

infbastruéture, cic. No_insiitute._can Rave e legitimaie tight or

expectation (o run o particilar course forever and i is lhe pervasive

the Government to frawe nelicy and
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guidelines for progressive and fegitimie growth of the sociery, gnd

greale balances in the _ovena inelnsive_of impertig lechnionl

gducaiion from_rine (o time, hasmuch cs the Bwiitudions found fii

were gllowed 1o run other canrses excepr the three mentioned chove,

2 dpereine_of Jegilimare expeciation was nor disvegarded by the
Stoge. Inasniveh as wltimately i is the responsibility of the State to

ravide seod education, training and enployiment, it it hest sufted 1o

froume._a. policy. ar elher modififaler o degision depending on the

cireumstance_based on _relevant dnd acceplable materiuls. The

thy 3

conris do-not substitnie thetr views in the deeision o

N

Cavernnient with regard to policy matigrs, I faet, the cour! st

refuse to sit as appellaie cuhority or super legisire to weigh the

wisdonr of legistation or policy decisior uf the Governmend wnfess it

Fung connter 1o the mandaie of the Constitution.”

19. That in view of the above, it is humbly submitted that the legishilive intent is writ
large, there is no invidious or arbitrary discrimination, and there has been oo
violation of any fundamenial right of the Petitioner, In view of ‘the above, this

Hon'ble Court should be pleased-ia dismiss the Writ Petition as being without any

s

merit and not sustainable w Jaw, In light of Lhe above, the Amendinenis to the

Kinance Act, 2017 and the Nofification must be upheld:
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2018 that the contents of the above Coumer Affidavit are rue, vorreet and in

accordance with Lhe wymrds wainthined W the otfice ol the amswering
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Respoiidentsand the submissions made therein are based on legal sdvice whieh -

I received and believed to be true.
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NEWS BJP NARENDRA MODI NARENDRA MODI GOVERNMENT

Electoral Bonds Are Traceable: Documents Nail
Govt Lie On Anonymity

The State Bank of India (SBI) maintains a secret number-based record of
donors who buy electoral bonds, and the political parties they donate to.
Law enforcement agencies can request access to this record.

By Nitin Sethi

Nov 20, 2019, 08:37 PM EST
Updated Nov 27, 2019
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NEWS BJP NARENDRA MODI NARENDRA MODI GOVERNMENT

Electoral Bonds Are Traceable: Documents Nail Govt
Lie On Anonymity

The State Bank of India (SBI) maintains a secret number-based record of donors
who buy electoral bonds, and the political parties they donate to. Law
enforcement agencies can request access to this record.

By Nitin Sethi

Nov 20, 2019, 08:37 PM EST
Updated Nov 27, 2019

DANISH sIDDIQUI / REUTERS A file photo of a State Bank of India branch in Mumbai.

This story is part 5 of #PaisaPolitics, HuffPost India’s investigation

into how the Modi government brought untraceable funds into Indian
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NEW DELHI — In February 2017, then Finance Minister Arun Jaitley

stood before the Rajya Sabha to justify his government’s decision to

open the floodgates for anonymous corporate donations to political

parties.

Under the freshly unveiled electoral bonds scheme, the government

had offered complete anonymity to those making donations. A donor
could now anonymously buy a bond, and deposit it with the political

party of their choice.

“How much each donor has distributed to a political party would be

known only to the donor,” Jaitley later claimed in a blog post.

In April 2018, when The Quint bought two bonds worth Rs 1,000
each, and reported that they actually carried a secret alphanumeric

code that was visible under UV light, the ministry of finance issued a

press release.

“This number is not noted by the SBI in any record associated with
the buyer or political party depositing a particular electoral bond,”
the government claimed. “It is thus not linked to any party
transaction when the Bank issues a bond to the buyer. As such the
number is not being used nor can be used to track the donation or
the buyer.” SBI, in this instance, refers to the State Bank of India —

the only bank authorised to sell these bonds.

Now previously unpublished documents, obtained by transparency
activist Commodore Lokesh Batra (Retd) and reviewed by HuffPost
India, conclusively prove that — contrary to the government’s
assertions — SBI does use the alphanumeric code to keep track of
who bought how many bonds, and the political party to whom the

bond was eventually donated.
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bonds require SBI to share this data with law enforcement agencies
if required.

Some of these enforcement agencies, such as the Central Bureau of

Investigation and the Enforcement Directorate, have been in the eye

of a storm recently, with opposition parties accusing them of working

on the behest of their political masters.

For the latest news and more, follow HuffPost

India on Twitter, Facebook, and subscribe to our

newsletter.

This disclosure, supported by documents reviewed by HuffPost
India, proves that electoral bonds don’t really provide a donor with
anonymity from the government of the day. In fact, the only people in
dark about the source of these donations are the Indian public and

opposition parties.

Yet, in a debate in Parliament, Jaitley insisted that providing donors
with anonymity would create a level playing field by allowing
opposition parties to collect political funding.

“If a government frames a law that helps even the opposition, it

shows how big a heart it has,” Jaitley said.
The official records, minutes, notes and correspondence from 2017-

19 reviewed by HuffPost India expose the hollowness of these

claims.
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Modi PMO Ordered lllegal Electoral Bond Sale Before Vital State Polls

EXCLUSIVE: Electoral Bonds: Confidential EC Meeting Exposes Modi
Govt's Lies To Parliament

Anonymity Farce

When the electoral bond scheme was first announced in Finance
Minister Jaitley’s budget day speech on February 1, 2017, the

government had no idea how these bonds would actually work.

It conducted perfunctory consultations with the Reserve Bank of
India, the Election Commission of India and opposition parties, but
disregarded their suggestions.

Read about how the Finance Ministry summarily dismissed the RB/

and Election Commission’s concerns about electoral bonds.

A year later, in January 2018, internal file notings of the finance
ministry show, it drew up a basic conceptual framework for the
bonds and then held consultations with SBI to figure out how to run
the scheme.

In a meeting with the finance ministry on January 16, 2018, SBI
explained these bonds would necessarily need serial numbers to

identify the buyers and recipients of these financial instruments.

“Electoral bonds will not bear the name of the buyer or payee, but
will necessarily need a serial number,” bank officials said at the

finance ministry meeting, according to internal notes of the ministry.

Without the serial numbers, the bank explained, there would be no
audit trail available for internal control and reconciliation of the
bonds by the bank. If courts and law enforcement agencies asked
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and accounting for them would be impossible.

Yet, the serial numbers intended to ensure the integrity of electoral
bonds would also mean that the SBI would have absolute clarity on
the path taken by these bonds — from an individual or corporate
account from which they were purchased, to the account in which

they were eventually deposited.

The donor would be granted anonymity from the public, but not from
the SBI. Records show the finance ministry agreed with the SBI.

“Bank (SBI) may be allowed to put a serial number on the bonds to
avoid these complications for the banks and also for the scheme,”
senior officials of the Finance Ministry said in their internal notings.
“However, the bank may be advised to keep information highly
confidential to prevent its leaking in any way.”
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. Subject: Electoral Bearer Bond (EBB) ~Operational Guidelines - reg
PUC: Comments of PDMC on the proposal of SBI reg queries on
Operational guidelines-reg

PUC s an email from SBI referring the deliberations held in the Meeating
on Jan.16, 2018 in the chamber of JS(B) and sought clarifications on certain
issues. The Meeting was aiso attended by Director (PDMC) and based on the
discussions, clarifications have been provided by Director (PDMC) (FIA). The
points raised by SBI and clarifications given by Director (PDMC) is given below
in the tabular form:

e No. in Garette | Advices/Clarifications Required | PDMC/Budget Division
otification ‘conienis
. Sub-para(2); Short | Duie of commencement of sale of ﬁmnzﬁwmﬁ

e and | Elecioral Bonds (EBs) m?yd.;‘bf b e

comm iz Ii shall | communicated to us u least
I’:nguf:r:w on the | before commencement of sales
of its publication in | every quarter, to enable our
(Official Gineette. Authorized Brunches to be in

arry the name of the
buyer or payer, I

genyineness of the EBs, )
¢)  Stock verification without |1
serial number av start and eed of |0
day at the Authorized Branches (§
wiil

d

be difficult. s

) Any oumber of forged |
EBs can be puid if the serial |
number is not capiured in the
ssltm.

¢)  There will be no methad w
reconeile the EBs uﬁ[l:;ﬂngl&:!q‘g :
flll'ld! N:l'lﬂl‘l!. o un F
Prime  Minister's liet" Fund, |2
after ¢losure of the scheme.

0 Daily cperations ml the
Branch may be affected due to

g} Forged EBs may be
created by miscrcams. In  the
absence of serial number, (which
ptherwise would be blocked in the
system after cach EB is paid),
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3. (1) FEligibility for blish Indsan Lt infor | This  mmy Be accepied.
purih}un- andlindivilﬁull. Pusp_mﬂ"u"mlp 14 | However, this will be difficult
encashment of | CordLetter  from = Nationnl | in case the application is
clectoral  bond:  The Pu?hl-'.un Register (for States of | made online will wdd 1o
Bond  under  this | J&K, Assam and Meghalaya) to be | the  documentation process,
Scheme  may  be | obtained. The same to be verified | which not be seen as
purchased by a person, | with original before issuing the | customer friendly.
who is a citizen of India | EB, . )

[or or | IFor non-individuals, Ceptificate of
estublished i India, incorpartion, Pannership Deed.
Trust Dieed or any other document
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provided. The same 1o be verified
with original hefore issuing EB.
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“Formnt of Application for fssue
of Electoral Bond™ {Annexure 1T of
Gazetie Notification), )
A copy of the Citizenship |
Document sigred :r the concerned
Applicant(s) be attached to |
the Applicetion Form. In case the

Applicant Individual Non-
Individual is an exasting 5Bl Adc
holder, the Bank may dispense |
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document(s) will already be
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in the system,

Applicant for BB can enclose
¢heque drawn on hisher account
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The rules governing electoral bonds require the SBI to divulge these

details if the enforcement agencies ask for them.

Section 6(4) of the January 2, 2018 notification read, “The
information furnished by the buyer shall be treated confidential by
the authorised bank and shall not be disclosed to any authority for
any purposes, except when demanded by a competent court or

upon registration of criminal case by any law enforcement agency.”

The rules do not lay out more details about the criminal cases. This
leaves a window of ambiguity open on how and when enforcement
agencies can demand the data from SBI. The rules also do not
require either the political parties or the donors to be intimated by
the government or the SBI that their promised secrecy has been

breached by the government.

Caged Parrots

Could a government of the day gain access to SBI’s transaction

records on electoral bonds?

The fact is that the bonds are completely traceable and the rules to

keep them out of the hands of enforcement agencies — who have a
documented history of deferring to the government of the day — are
not water-tight. The Central Bureau of Investigation, for instance, has

been described as a “caged parrot” by none other than India’s

Supreme Court.

Further, the documents accessed by HuffPost India, suggest SBI, the
steward of the electoral bond scheme, has continually deferred to
the instructions and directives issued by the Ministry of Finance, to

the extent of breaking the law as long as the ministry signs off on it.
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independent public authority under the RTI Act.

In February 2019, when the Union government pushed the SBI to
extend a special window for the sale of electoral bonds in the run-up
to the 2019 General Elections, the bank pushed back but soon

quickly complied.

As per the rules, the SBI earmarks four 10-day windows a year for
donors to buy electoral bonds and donate them to the political party
of their choice. The rules permit an additional 30-day window in

years when general elections are held.

Correspondence reviewed by HuffPost India reveals that in February
2019, the Union government insisted that the 30-day window be
extended by an additional 5 days. This illegal extension was
approved by the then finance minister Jaitley the same month,
according to file notings within the finance ministry.
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F.No. 4(4)-B(W&M)/2019

Minister of Finance and Corporate Affairs

Considering the fact that the next round of election would be the
General Elections and need to promote clean tax paid money for
electoral funding, a longer window for the electoral bonds, as

mentioned in the table below, may be continued:

5.No. Period of issuance Mo. of days
1. | 1-15March 15
2. | 1-20April 20 |
3. | 5-15May | 10

Minister of Finance & C
26" February, 2019

Secretary (EA g’f‘"y*
_-"""r'-""r'-.

o
/ 27 72—

ApC\NS))

Suppoag 1
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The SBI was told by the finance ministry through an email to follow
the instructions, on February 28, 2019.

SBI wrote back the same day saying the finance ministry’s
instructions were against the law and asked the finance ministry to
clarify.
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Subject: FW: ELECTORA! BOND SCHEME 2018 Dalai ﬂiﬂﬂﬂ?b:u_ﬁﬂ ﬁ; —
To: “vijaykumarS@nic i <vijaykumarSHEnic.in= From: dgmpd fbu <dgmpd.tbu@sbi.co.

Ce: egm tbu <cgm.ibui@sbl.ooin>

image001.jpg (3kE) ORAFT PRESS COMM-PHASE MAR APR MAY docx (24KE)

Dear Sir,

WE'mﬁhﬂHdmﬂprmmmmwmnﬂ-w_deEﬂsumbyﬁdnmﬁrgpw
Gazette Notification di. 2,1.2018

o any person fora

* Periodicily of 1ssue of Bonds: The bonds under the Scheme shall be available for purchase by any pe Ll
perind of ten days each in the manths of January, April, July and October as may be specified by the Central .

2. An additional Period of thirty days shall be specified by the Central Govt in the year of general elections to the
House of people.” Unguote

s the period is exceeding by 5 days, kindly ciarify.

Warm Ragards,_
Rajesh Punhani

€ SBI |

Dy. General Manager (TB-Special Projects)
Transaction Banking Unit

Voltas House, 23-J.N.Heredia Marg

Eallard Estate Fort, Mumbai-400001

Tel No, 022-22685619, Mab, +91 T042399377

From: dgmpd tbu

Sent: 28 February 2019 08:26

To: vijaykumars8@nic.in _
Ce: GM TBU =gm.tbui@sbi.co.in>, cgm thu <cgm.ibu@@shi.coin>
Subject: Pwd: ELECTORAI BOND SCHEME 2018

[Crear sir

We enelose draft press communication regarding Electroal Bonds
Regards

Hajesh punhani

DGM TB Spectal Projects

State Bank of India
Corporate Centre

httns:/fmail.gov.infiwe static/layout/shell htmi?lang=en&3.0.1.2.0_15 121607 28-02-2019
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The finance ministry tried to put the onus for this illegal extension on
the SBI. In an emailed reply to SBI on the same day, the Finance
Ministry claimed the 35-day special window, instead of the 30-day
period that the rules permitted, was done on the “SBl’s

recommendation”.
SBI refused to take the onus for this illegality.

In an email to the finance ministry, it said, “The dates of the electoral
bond sales contained in the draft Press Communique were
telephonically communicated to us on 27.02.2019 from your end and
were not ‘recommended by SBI’ as cited in your email dated
28.02.2019”

However, in the same email, the bank agreed to go ahead with the
35-day electoral bond window in violation of rules as long as it was
not expected to take the blame for it.
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Subject Electoral BOMD SCHEME 2018 Date: 00118 0501 PM
To: wijaykumarss <vijaykumarSS@nicin>, From: GM TBU <gm.ibui@skd co.in>
“a.shrivastava@nicin® <a.shrivastava@nic.in=,
“sowrn-dea@gov.in” <sowm-des@gov.in=
Ce cgm lbu <cgm. bu@sbico.in>, dgmpd thu <dgmpd Abu@sbi.co.in>

Dear Slr,

We note the clarfication regarding Special Window of 35 days, approved by the Competent Authority in view of General
Elections, for sale of Electoral Bonds.

The dates for Electoral Bonds sales contained in the Draft Press Communique were
telephonically communicated to us on 27.02.2019 from your end and were not
“recommended by SBI", as cited in your email dated 28.02.2019. As such, we are of the
view that no clarification/modification in this regard is required from our end.

Thanks and Regards

Umashankar Pamidimukkala

General Manager (TBU)

State Bank of indla, Corporate Cantre
Transaction Banking Unit

Voltas House, First Floor

23, I.N Heredla Marg

Ballard Estate, Fort

Mumbai -400 001

Tel: 022-22686927 (22685621

From: vijaykumarS9@nic.in <vijaykumar53@nic.in>

Sent: 28 February 2018 12:02

To: dgmpd thu <dgmpd.ibu@sbi.co.in>

Ce: Arvind Shrivastava JS <a.shrivastava@nic.in>; Amit Garg <sowm-dea@gov.in>
Subject: Re: FW: ELECTORAI BOND SCHEME 2018

lof2 N-032019 17:m
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But by then, the Supreme Court was hearing petitions challenging
the validity of the Electoral Bond scheme and its implementation.
While hearing these, the apex court gave an interim order on April
12, 2019. Besides other instructions, the apex court told the Union
government to not violate the rules and restrict the special window
period for bonds in 2019 to 30 days. The finance ministry mulled
changing the rules to stick to the 35-day window it had desired, but

eventually backtracked towards a 30-day window.

This is the fourth part of #PaisaPolitics, an exclusive HuffPost India

investigation into how the Modi government brought untraceable
funds into Indian politics. The next article in the series will be

published tomorrow.

BJP NARENDRA MODI NARENDRA MODI GOVERNMENT ARUN JAITLEY

ELECTORAL BONDS

Suggest a correction

FROM OUR PARTNER

This article exists as part of the online archive for HuffPost India, which closed in 2020. Some features are no longer enabled.

If you have questions or concerns about this article, please contact indiasupport@huffpost.com.

Oaskan” Buhon

(rue-copy)
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The Diréctor (Budget)
Deptt ofy Economic Affairs
Ministry|of Finance
Government of india

New Deihi

Letter No. TBU/PD/2018-19/79

Dear Sif,

Electoral Bond Scheme — 2018

|

to your letter F. No. 4(5)-B(W&M)/2018 dated 19.06.2018.

Please :rfb(
2. In this connection, we furnish the desired information as under:

ANNEXURE P7
YT ®E a&

STATE BANK OF INDIA

207

Date: 25.06.2018

Sr. | Information sought | Our response
Ne
a) | Payment made | Cost of printing of EBs by ISP, Nasik is Rs 1,87,01,720/-. Regarding
towards the cost of | payments of cost of printing please refer to our under noted letiers
EBs (as per the | (Copies enclosed):
stpck received by | TBU/PD/2017-18/217 dated 28.02.2018
SB! from ISP, Nasik) | TBU/PD/2018-19/63 dated 05.06.2018
tolISP, Nasik We have advised ISP Nasik that the cost of printing may be borng at
their end and requested that necessary instructions in this regard inay
{ be issued to them from your end also. (Reference to our DO letter No.
' TBU/74 dated 13.06.2018 copy enclosed).
b) | Commission Phase |: Rs 12,24,097/-
payable for all 3 (Claim subrnitted vide our Jetter No. TBU/PD/EB/S dated
phases issuance/ 04.04.2018)
reflamption of EB |Phasell:Rs 6,38,025/-
works out to be at (Claim submitted vide our letter No. TBU/PD/2018-19/34
R 23,71,754/- dated 26.04,2018)
| Phase [l Rs 5,09,632/-
i (Claim submitted vide our letter No. TBU/PD/2018-19/67
dated 07.08.2018)
Total: Rs 23,71,754/-
@ bank.sbi
Q, +01 22 2268 5601 / 817 / 520 T SR g, Transaction Banking Unit,
+91 22 2268 5621 / 851 wrdite ¥, .
52 gmtbu@scholUn TR WA, TS v »

I

23 J. N. Heredla Marg,

23 o, g, WS e, Ballard Estate, Fort, Mumbai -

qard ge, e, gof - 400 001.

0 0601.
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¢) |The (detalls of [ Phasel: Rs 34,21,676/-
income derived from | Phase Il : Rs 9,25,690/
tHe float funds in all | Phase Iil : Rs 14,99 805/
3 tranches | Total : Rs 58,47,172/-
(separately) under
the Scheme; and (As per applicable Reverse Repo Rate 5.75%)
d) | Net Cast of floating item Cost item Income
of EBs (in Rs) {inRs)
TT Systems | 60,43,005 | Float income at | 58,47,172
Development applicable Repo |
Rate 5.75% on
day end balances
during the Sale/
Redemption
period
Operational 89,72,333 | Commission 23,71,754
Costs Accrued
Total Cost (A) | 150,15,338 | Total income (B) 82,18,926
Net Cost on Rs. 67,96,412
Sale/Redemption of EBs
(A-B)
3. The [Draft Press Relsase' for the Phase IV of EB sales slated w.e.f 02.07.2018 to
11.07.2018, Is enclosed, as desired.
Yours faj ull%
For neral Manager (TBU)
Encl: As above

fuasbonl” Buna

(true copy)
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